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The purpose of this paper is to provide a brief overview of some of the issues ISHR would like to 

see considered and discussed by the Vienna + 20 Working Group 1 in relation to the topic 

‘Strengthening the rule of law: The right to an effective remedy for victims of human rights 

violations’. The Background Paper prepared by Manfred Nowak was very useful in informing our 

thinking and these proposals.  

 

1. Legislative protection of human rights 

The legal recognition and protection of human rights is a critical factor contributing to the 

practical realisation of human rights and the remediation of violations. Despite this, many 

States have not incorporated their international legal obligations into domestic law.  

States should be more strongly encouraged to ensure that international human rights laws 

are comprehensively incorporated into domestic law and that such laws are effectively 

enforced and fully justiciable.  

 

2. Access to legal aid and legal empowerment of the poor 

Access to appropriate legal advice and services is an important and often essential factor in 

the realisation of human rights and obtaining an effective remedy for human rights violations. 

The most recent report of the UN Human Rights Council’s Special Rapporteur on the 

Independence of Judges and Lawyers (A/HRC/23/43), Gabriela Knaul, states that: ‘Legal aid 

is an essential component of a fair and efficient justice system founded on the rule of law. It is 

also a right in itself and an essential precondition for the exercise and enjoyment of a number 

of human rights, including the right to a fair trial and the right to an effective remedy.’  

Despite this, in many States, access to legal aid is very limited in its availability and often not 

available at all to seek remedies for human rights violations, including violations that are 

gross and systematic. At the international level, many complaints to treaty bodies are 

formulated without access to proper legal advice, thereby compromising the quality of the 

communication and complicating the quasi-judicial task of the treaty bodies.  

Consideration should be given to strategies to improve access to legal advice for victims of 

human rights violations, including at the international level. It may be worth exploring the 

feasibility of OHCHR establishing a roster of lawyers and NGOs with international human 

rights expertise prepared to provide free legal assistance to unrepresented complainants, 

particularly those submitting complaints to treaty bodies or Special Procedures. 

 

3. Protecting and supporting human rights defenders 

Human rights defenders play an important role in promoting and protecting human rights and 

the rule of law and in pursuing access to remedies for victims of human rights violations. 

Article 38 of the Vienna Declaration explicitly recognises the ‘important role of non-
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governmental organizations in the promotion of all human rights’ and provides that human 

rights defenders should enjoy the rights and freedoms recognized in the UDHR, and the 

protection of national law. 

Despite this, and notwithstanding the Declaration on Human Rights Defenders and Human 

Rights Council Resolution 22/6, there is a continued incidence of attacks, restrictions, 

harassment and reprisals against human rights defenders. The most recent report of the 

Human Rights Council’s Working Group on business and human rights (A/HRC/23/32), for 

example, identifies that human rights defenders who work on issues of corporate 

accountability are frequently subject to intimidation and harassment, including judicial 

harassment, in connection with their work to secure access to remedy.  

States have an obligation to create a safe and enabling environment in which human rights 

defenders can operate free from hindrance and insecurity. Accordingly, it is crucial to the rule 

of law and realisation of the right to an effective remedy that States strengthen legal and 

institutional protection for human rights defenders, properly investigate and ensure 

accountability for intimidation or reprisals against human rights defenders, and ensure that 

defenders are not subject to protracted, vexatious or frivolous legal proceedings or other 

forms of judicial harassment.  

 

4. Protecting human rights defenders who interact with UN human rights system from 

reprisal and intimidation 

Fear of reprisal can hinder the participation of victims and civil society, effectively rendering 

the UN human rights mechanisms inaccessible and depriving the UN system and Member 

States of the knowledge and experience they depend on to carry out their mandates 

effectively, thereby undermining the right to an effective remedy. 

Several steps could be taken to end intimidation and reprisals including: a UN-wide focal 

point to coordinate the overall response to reprisals and to intervene at senior political levels 

in alleged cases; follow-up by the Human Rights Council on cases cited in the Secretary-

General’s annual report on reprisals; awareness building of that report and outreach to 

ensure that those who have suffered or face reprisals submit their cases; and providing 

greater clarity to those engaging with the UN human rights mechanisms on steps they can 

take to protect themselves from, and report allegations of, intimidation or reprisals.  

 

5. Access to remedies for corporate violations of human rights 

The UN Human Rights Council’s Guiding Principles on Business and Human Rights 

recognise that both States and corporations have an obligation to provide access to remedies 

for corporate human rights violations. As a matter of international law, this obligation needs to 

be clarified and strengthened to ensure that States ensure access to remedy for human rights 

violations in relation to corporations that operate or are domiciled in their territory. In respect 

of corporations, the obligation and its implementation need to be strengthened to ensure that 

businesses are liable for violations that could have been avoided or mitigated through due 

diligence, including violations associated with their supply or value chains. As a matter of 

domestic law, States should ensure that the Guiding Principles are effectively incorporated 

and justiciable.  
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6. Strengthening the treaty body individual communications procedures  

Despite their critical role in the promotion, protection and fulfilment of human rights, the treaty 

body individual communications procedures suffer unreasonable delays, a lack of visibility as 

mechanisms of justice for victims of human rights violations, and unacceptably low rates of 

implementation.
1
 This situation severely undermines key elements of the rule of law, including 

access to justice, accountability, and the right to an effective remedy and adequate 

reparation.  

In order to improve visibility and access to the system, States parties and OHCHR must do 

more to adequately disseminate relevant information including through webcasting reviews, 

and providing information on procedures and treaty body jurisprudence. Proper knowledge 

management of jurisprudence by OHCHR would assist in ensuring awareness at the local 

level and consistency of remedies both within and amongst treaty bodies.  

In order to ensure the legitimacy of the complaints procedures as mechanisms for justice, 

States must ensure that the treaty bodies are adequately funded so as to guarantee a 

maximum time period for the determination of communications (for example, three years). 

Greater resources must also be committed to follow-up so that treaty bodies have the 

capacity to properly monitor implementation, including though in-country follow up missions 

where appropriate. 

Finally, more must also be done by States parties, including designating national focal points 

or coordination mechanisms for implementation, and developing national implementation 

plans. 

 

7. Strengthening the treaty body system as a whole 

Beyond the individual communications procedures, the reporting and review aspect of the 

treaty body system provides a crucial mechanism for improving the fulfilment of States 

parties’ obligations and furthering the enjoyment of human rights by rights holders. The 

intergovernmental process initiated in February 2012 appears to be reaching a critical 

juncture in the remaining months of the current General Assembly session. Unfortunately, 

those discussions have on the whole been plagued by a focus on efficiency over 

effectiveness. In addition, while much has been said about what States might recommend 

that treaty bodies do to strengthen the system, relatively little attention has been paid to what 

States can and should do themselves. This includes universally ratifying the core treaties and 

their optional protocols, improving compliance with reporting obligations and implementation 

of recommendations and views, using the annual meetings of States parties to better 

encourage and support implementation, enhancing the membership of the treaty bodies 

through improved national selection processes and electoral procedures, preventing and 

addressing reprisals, and providing adequate resources to the system.  

 

8. NGO access to and participation in human rights mechanisms 

NGO engagement with international and regional human rights mechanisms is essential to 

represent the interests of rights holders and give voice to victims of violations. It is also crucial 

                                                      
1
 According to analysis by the Open Society Justice Initiative (From Judgment to Justice: Implementing International and 

Regional Human Rights Decisions), only around 12% of cases receive a ‘satisfactory response’ from the State concerned. 
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to ensure accountability for, and contribute to the implementation of, human rights obligations 

on the ground.  

Despite this, many NGO accreditation processes remain arbitrary and discriminatory 

(particularly with respect to human rights NGOs, especially those working on issues such as 

sexual orientation or gender identity) and modalities for NGO participation remain inadequate 

(such as at the UN Human Rights Council) or non-existent (such as at the UN General 

Assembly). 

In light of this, it is important to the rule of law and access to remedy that international and 

regional human rights mechanisms provide adequate and appropriate space for NGO 

participation and that NGO accreditation processes are fair, transparent and non-

discriminatory. 
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