
Abstract:

International volunteerism is growing amongst healthcare workers. Although there are ethical
principles governing medical volunteering, errors do occur and may in fact be increased in this
setting. This article discusses the various legal challenges surrounding medical volunteering. Legal
frameworks governing medical volunteering are unclear and vary between legal jurisdictions.
Evidence suggests that the incidence of a practitioner being held liable for medical malpractice is
increasing. Despite this, the availability of malpractice insurance is limited, indicating an important
gap in the support services for personnel working in the humanitarian sector. Both practitioners
and management involved in medical volunteering in developing countries need to consider the
legal ramifications of their work in order to be well prepared in the field.
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I. Introduction

Volunteering is generally described as an activity through which someone gives his or her time and
skills, unpaid, to benefit the environment or groups other than close relatives. The United Nations
has a longer definition of volunteering that involves three fundamental characteristics: the action is
not primarily undertaken for financial reward, the action is undertaken without compulsion (i.e.
voluntarily) and, finally, the action is of benefit to someone other than the volunteer.1

Medical volunteerism is growing. A recent survey of medical graduates from the Association of
American Medical Colleges demonstrates that 27 percent of medical graduate students have had
international experience during their four years of medical school, up from 6 percent in 1982.2 A
2008 study by the World Health Organization (WHO) found that volunteer organizations are
significant healthcare providers in developing countries, providing, for example, 40% of health
services in sub-Saharan Africa.3

Medical volunteering clearly has benefits, but it also has the potential to cause harm. Limited
accountability as well as inadequate knowledge, preparation or resources can lead to poor outcomes
for the recipient population as well as increased chances of litigation for the practitioner. And,
despite its increasing popularity, there are many legal and ethical issues surrounding medical
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volunteerism and medical humanitarian missions that remain unclear.

Volunteers constitute a critical component of any response to disasters and emergencies, and given
the difficult circumstances in which many operate, it is important to assess the legal protections
afforded to them. This article aims to describe the current ethical and legal environment in which
medical volunteering takes place. This article will first explain the various ethical issues present in
medical volunteering, and then demonstrate how legal frameworks attempt to and in some cases
fail to address these issues, before reviewing the limited options available for reducing risk liability.

II. Ethical Issues in Medical Volunteering

The rights of a person in need of help

Numerous human rights treaties as well as other international legal instruments contain provisions
aimed at protecting the right to health and healthcare. For example, the Universal Declaration of
Human Rights (1948) affirmed the following:

“Everyone has the right to a standard of living adequate for the health and well-being of
himself and of his family, including food, clothing, housing and medical care and
necessary social services, and the right to security in the event of unemployment, sickness,
disability, widowhood, old age or other lack of livelihood in circumstances beyond his
control.”4,5,6 (emphasis added)

This and other treaties imply that victims of a natural disaster or conflict have a right to the
necessary measures being taken to safeguard, protect and improve their lives if threatened and that
it is the duty of others to take these measures, notably the state under which they live, but also
other actors should the state fail to do so.7

The ethical rules of conduct for healthcare workers

There are ethical rules of conduct that should direct a healthcare worker’s actions in humanitarian
efforts. These have their basis in the fundamental principles of medical ethics. The foundational
basis for the Ethical Care of International Patients is in the World Medical Association’s (WMA)
Declaration of Helsinki.10 First adopted in 1964 and revised a number of times since then, the
Declaration states, “it is the duty of the physician to promote and safeguard the health of patients,
including those who are involved in research. The physician’s knowledge and conscience are
dedicated to the fulfillment of this duty.”

It also states that for a physician, the health of his patient will be his first consideration.Although
the specific purpose of the Declaration is to provide ethical standards for the conduct of research, it
also addresses the general ethical responsibilities of physicians toward their patients. The
implication of this Declaration is that a physician has a similar ethical duty to all patients,
regardless of locality or circumstances.11 A physician is thus bound by common ethical principles of
autonomy, beneficence, non-malfeasance, and justice when caring for patients during international
humanitarian medical missions.12

The risk of error in medical volunteering

Medical volunteering has the potential to cause harm. This risk can operate through a number of
vectors, not all of which may be fully understood by the volunteer community. Unfamiliarity with
the patient population, the language and the common health problems in the region visited, as well
as the short-term nature of many trips, can lead to inappropriate treatments.3

There are several other reasons volunteer healthcare workers may have an increased risk for
committing medical errors, including unavailability of or inadequate health records, laboratory
testing, emergency services, examination facilities and referral services for adequate follow-up.



Language barriers and limited time with the patient further inhibits the ability to perform a proper
medical assessment. Furthermore, the visiting provider is most likely unfamiliar with the standard
of practice in the host country while, similarly, the host country providers may be unfamiliar with
medications and treatments provided by volunteer healthcare workers.13

Limited accountability and liability, as well as inadequate knowledge, preparation or resources to
meet the needs of the community can lead providers to practice beyond their scope of training. The
increased popularity of students participating in medical missions as part of their educational
programs may contribute to this problem. Student volunteers are often at the early stages of their
training and may take advantage of the unregulated environment to attempt to practice skills and
techniques that are beyond their scope and level of training.13

The right to compensation in case of malpractice

In any legal system the failure to respect a commitment, contract or treaty creates a liability on the
part of the defaulting party. Generally, there arises a duty to provide compensation for any resulting
damage. The International Court of Justice considers that the consequence of an unlawful harmful
act is the duty to provide compensation.8 The evolution of international criminal law and
international humanitarian law since the Second World War has demonstrated that international
law applies not only to states but also to non-state entities and, in particular, to individuals.8

Any successful negligence claim must include the following three elements:

(1) The organization has a legal duty to conform to a certain standard of care,
(2) The organization fails to meet that standard, and
(3) An injury has occurred as a result of this failure.

If a duty is owed, the standard of care is generally determined by what a reasonable and prudent
organization under similar circumstances would do. The relevant standard of care for medical
volunteers relates to standards used by the international development community as a whole.9

III. Legal Frameworks for Volunteering in Emergencies

The approach to legal protection of volunteers in emergencies is non-uniform amongst various
jurisdictions. In some states third party claims may be indemnified by the state itself. In certain
countries specific legislation covers volunteering or disasters, while in other countries volunteer
work is covered by general laws. Only a small number of countries have specific legislation
regarding volunteering in emergencies. Additionally, some countries have laws that only relate to
volunteer work by their own citizens, not providing any regulation for foreign nationals. Generally
speaking, however, the legal position remains largely uncertain, as only a few cases of alleged
malpractice in an emergency have ever been brought before federal courts.

At the broad, doctrinal level, there is a general legal obligation in many civil law systems, which are
common in Continental Europe, Latin America and Africa, to assist a person in danger and failure
to do so may result in criminal liability for the volunteer. The only exception is that no person is
bound to act in ways that endanger his or her own life, or that of others, while providing rescue.
Where a volunteer represents a particular organization, the organization itself may be held liable in
some jurisdictions (because the volunteer is considered their agent). The volunteer may, however,
be solely liable even in such cases if they act in disregard of the tasks or duties assigned to them.

Additionally, there are many differences between countries regarding volunteers and their legal
status.14 Some jurisdictions require registration and/or accreditation of volunteers in emergencies.
France and Brazil, for example, require a contract or written documentation between the volunteer
and the organization, which may have implications regarding liability and insurance.14

Many jurisdictions also have exemptions from liability for acts carried out in “good faith”. For
example, the Punjab Emergency Services Act of 2006 in Pakistan states that an act or omission



committed by a volunteer in good faith for the purpose of exercising functions relating to the
emergency shall not subject the volunteer personally to “any legal action, liability, claim or
demand”.14 Australia provides us with another example after passing legislation (the Civil Liability
Act of 2002) protecting volunteers from liability, including in an emergency response: “A volunteer
incurs no personal liability for an act of omission done or made in good faith and without
recklessness in the course of carrying out community work for a community organization,”
including governmental and non-governmental organizations (NGOs).16

The United States has a similar law, the Volunteer Protection Act of 1997, which shields volunteers
from certain forms of liability, excluding acts of criminal or gross negligence. Protection does not
extend to crimes of violence or hate, sexual offenses or civil rights violations, or acts committed
under the influence of alcohol under this piece of legislation.17 South Africa also provides some
protection for volunteers acting in emergencies under the Disaster Management Act of 2002.14

According to the author Kuhn, “no malpractice claim has ever been filed against any American
healthcare worker providing humanitarian services without charge in the developing world.”29 He
states that the malpractice risk is almost nonexistent as long as the practice is limited to the local
population and that care is provided at minimal or no charge. Further, “extensive searches of U.S.
and international case law have yielded no active or past cases of medical malpractice against a
physician who has volunteered internationally.”17 For the most part, volunteers are protected if they
can show that they acted in “good faith”, meaning without any indirect or improper motive.14

Negative effects of (over) regulation

Although many jurisdictions lack specific legislation relating to medical volunteering,
over-regulation may also come at a cost. On June 21, 2012, the Philippine Professional Regulatory
Commission (PRC) issued regulations for issuing temporary permits for the conduct of
humanitarian missions by foreign medical professionals within the Philippines. Each medical
volunteer is required to purchase liability insurance in the Philippines, prepare specific
documentation, and pay administrative fees. Additionally, the healthcare worker and host
organization is required to assume full responsibility for the outcome of the mission. In other
words, they are held accountable for any post-operative follow–up and the financial costs of any
post-operative complications. As a result of this unilateral PRC decision, several groups have
cancelled their forthcoming medical mission projects to the Philippines.18

IV. The Risk of Liability

A 2008 survey of full-time medical missionaries, serving in twenty-nine different countries as part
of a Christian organization, was conducted by the Center for Medical Missions .19,20 Of the 56
physicians who responded to the survey, 20 percent stated that they had liability coverage, either
through the organization or through conventional medical liability insurance. One in five also
stated that he or she had been sued while working in the mission field. Settlements were generally
in the thousands of dollars. The largest settlement cited was for $100,000 to $200,000 USD in
Taiwan. There was one pending case in Kenya where the demand appeared to be $500,000 USD.
Almost all of the respondents thought that they would be involved in a medical negligence lawsuit
within the next five years.

Overall, medical malpractice laws are weak in the developing world. Patients in developing
countries often have problems with access to justice. Pertinent issues include massive case
backlogs, weak judicial institutions, inadequate legal infrastructure, corruption, and other
problems endemic in the developing world. For many of these reasons, parties in developing
countries often prefer to settle their disputes informally.21,27

Medical malpractice insurance

Most traditional professional liability insurance policies do not cover actions abroad. Such coverage
is only available in the form of specialized policies. These policies have limitations in the form of



high premiums, limited coverage and lack of availability in certain locations.22 The scope of the
available policies varies, and the coverage can be purchased for both short and long-term
missions.23

Companies such as Adams and Associates International offers this insurance at $4.35 to $8.75 per
day on a per diem basis. The cost of insurance for those stationed abroad is $700 to $1,800 USD
per year. Lloyd’s of London offers “claims-made” coverage to humanitarian organizations, but this
often costs several thousand dollars. The insurance is backed by a trust through the International
Helpers (Guernsey) Trust. They will insure physicians, other medical personnel, and mission-
sending organizations.24 It is unclear whether the limited availability of malpractice insurance has
been an impediment to volunteering thus far, but this question would merit further research.

Coverage by sponsoring organizations is inconsistent. Most organizations do not provide medical
malpractice coverage, and some go as far as to state that coverage is not necessary because the
likelihood of a lawsuit is negligible. Some organizations recommend that volunteers should
consider carrying malpractice coverage while overseas.Many non-profit organizations that send
physicians abroad have volunteers sign a waiver stating that no medical liability insurance is
available within the program.17 A few organizations, such as Doctors Without Borders, will provide
professional liability coverage for all field staff in addition to health insurance, accident insurance,
private liability, repatriation and flight insurance.25

Another organization, Partners in Health, indemnifies its Directors and Officers against any legal
action taken against them whilst in office except if they have been shown not to have acted in good
faith. The board of directors may vote to extend similar indemnification to other employees and
agents 28; in other words, indemnification is not automatic.

Thus, the most common scenario currently is that the health care provider travels without liability
coverage. In addition, many agencies proactively offer affected families settlement for adverse
events, eliminating the need for litigation.

Steps to reduce liability

There are a number of steps that can be taken to reduce the risk of medical liability. Organizations
and volunteers adhering to the fundamentals of medical ethics, namely autonomy, beneficence,
non-malfeasance, and justice when caring for patients is a major factor. One way to reduce the risk
of liability is for volunteers to undergo pre-employment screening (including qualifications check,
psychological testing and verification of prior experience) before they are deployed in an
emergency. They should be provided with proper equipment and undergo adequate briefing,
including of their legal rights and responsibilities.26

Adequate pre-deployment training for volunteers is an important aspect of risk management.
Indeed, some volunteer organizations do not allow deployment of volunteers until they have
completed mandatory training.

Volunteers should also be briefed on the expectations and limitations of their roles. Organizations
should ensure that healthcare providers only practice within their scope of training. Students
should be given clear instructions on what they may or may not be allowed to do and ideally should
be assigned a local or volunteer mentor. As part of this, organizations should of course ensure that
volunteers follow standard safety guidelines and work closely with host country providers and
translators for improved communication. In essence, all providers (including students) need to be
aware of and follow best practices and the highest standards of healthcare ethics whether practicing
at home or abroad.13 Following best practice guidelines will improve safety and minimize risks to all
parties. Organizations should also consider acquiring liability insurance for their volunteers if
available.

Ideally all nations, particularly those prone to disasters, should develop clear laws regarding
volunteers, both local and from abroad. These laws should not only facilitate volunteering but also



provide clear guidelines regarding the limits of liability for the practitioner as well as the rights of
the person affected by medical malpractice.

V. Conclusion

Medical volunteers are active in many different countries and constitute a critical component of any
response to disasters and emergencies. The legal environment is an important determinant in
creating a favorable climate for volunteers to act. The legal framework may provide protection and
facilitate volunteering efforts, or may inhibit or create barriers to volunteering.

As I have shown, jurisdictions adopt a varied and inconsistent approach to the legal protection of
volunteers in emergencies. Some countries have legislation in place applicable specifically to either
volunteering or disasters, whereas in others, legal issues surrounding volunteering in emergencies
is covered by general laws. Malpractice liability in volunteer medical missions is therefore a
complex field due to the lack of uniformity throughout various legal jurisdictions and general lack
of guidance for clinicians. There has been limited experience to date with litigation due to the small
number of cases actually being tried in court. Thus, the exact legal position often remains
uncertain. Most cases of adverse events, if indeed settled, are settled through financial payment to
the victim or their family without litigation. Medical malpractice insurance is generally of limited
availability to clinicians although the implications of this to the practice of volunteering are not yet
known.

Although the current number of recorded cases is small, there is concern that this may increase in
the future, thereby potentially jeopardizing some humanitarian missions. It is to the benefit of both
affected communities and volunteers for the various jurisdictions to undertake an assessment of
their legal framework in regard to volunteers, and particularly those active in emergencies.
Additionally, assessing the adequacy of such a framework in strengthening the legal protection of
volunteers whilst at the same time providing adequate protection to the local community is crucial
for an operation to be sustainable. This will aid in ensuring that this valuable work continues. It
should be apparent that the legal framework for the protection of the patient from medical
malpractice is also unclear, although it has not been the subject of this paper.

Lastly, it should be of some comfort to the clinician to know that in the event of an adverse
outcome, in most jurisdictions, the practitioner should be considered non-liable if certain
conditions apply, including that they were acting in good faith within the scope of his or her
responsibilities as defined by the organization, that they are properly licensed and certified to
perform the task required, that there is no willful or criminal misconduct and, finally, that they
were not under the influence of drugs or alcohol at the time of the incident.
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