
No89

 I n t e r n a t i o n a l  J u s t i c e  Tr i b u n e  N o.  1 5 4   J u n e  2 0   1
C o p y r i g h t  2 0 1 2  ©  R N W

Special Tribunal for Lebanon (STL)

by Lynn Maalouf, Beïrut
ANALYSIS

No 154 June 20, 2012

The first session that carried a 
relative public appeal took place at the 
Special Tribunal for Lebanon (STL) 
last Wednesday. Legal academics and 
political analysts have been debating 
the matter of the STL’s legality for the 
past five years. The Lebanese have 
been debating—to put it mildly—the 
matter of its legitimacy. And yet as 
this debate enters the courtroom 
in The Hague, the STL has never 
appeared to be as further removed 
from the Lebanese landscape as it 
does today. 

“We reached the point where we 
are not even following what is happening 
with the tribunal,” says Ghazi Aad, who 
was attending an exhibition about the 
thousands of people who disappeared 
since 1975. The founder of Solide 
(Support of Lebanese in Detention and 
Exile), he has been struggling for the 
past two decades to reach some form 
of truth and accountability for at least 
600 persons whose families believe are 
secretly detained in Syrian prisons.

One attack in three decades of 
mass crimes

“If this tribunal isn’t mandated 
to try all the crimes that have occured 
in Lebanon, then it has no value. If the 
international community really wants 
to help Lebanon, then it should focus 
on its judiciary,” he adds. Mandated to 
prosecute those responsible for one 
terrorist attack that killed 23 people, 
including the country’s former prime 
minister and possibly others (if proven 
to be connected), the tribunal inscribes 
itself against a backdrop of three 
decades of mass crimes and serious 
human rights violations—for which there 
was never any form of accountability.

In this context, the debate about 
the STL’s legitimacy is quite juicy. In the 
context of a full-fledged conflict during 

A narrow path to legitimacy for the STL 
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which over 1,000 civilians were killed as 
the tribunal was being set up, the debate 
becomes salacious. And in a context 
of spiralling volatility, social discontent, 
political polarisation and decreasing trust 
in state institutions and the judiciary, the 
debate may become simply irrelevant.  

Losing interest
When an STL defence team 

announced it had filed a motion 
challenging the court’s legality on 
May 10, newspapers in Lebanon 
were dominated by news about two 
huge explosions in Damascus, Syria, 
portraying images eerily reminiscent of 
Lebanon in the 1980s. Ten days later, 
the STL set the date for the hearing. 
But the announcement went almost 
unnoticed as the media was covering 
the funeral of a Sunni Sheikh killed at a 
military checkpoint the day before. One 
headline reads, “A series of meetings, 
clashes and road blocks reminds of 1975 
in Lebanon,” reflecting growing fears of 
resurging internal violence. There was 
little room left for the STL in the papers. 

Even before the spiralling tension, 
the Lebanese had been slowly but surely 
losing interest in the STL. “There can be 
no doubt that the tribunal’s significance 
has been steadily diminishing,” wrote 
Elias Muhanna, a political analyst and 
blogger in November. Five years of a 
Chapter VII-mandated investigation 

commission and three years into the 
court’s lifetime, four suspects have 
been indicted and they will be tried in 
abstentia. “Even if the phantoms are 
proven guilty, many Lebanese will be 
left wondering whether the mountains of 
investigative work amounted to a molehill 
of a conviction,” he added. If the STL was 
meant to end a very long era of impunity, 
deter future crimes and foster the rule of 
law, the country is clearly not heading 
down that road as incidents of violence 
are rife these days.

U-turn in the wrong direction
Recent incidents indicate the 

country is making a U-turn in the wrong 
direction, after last month’s assassination 
attempt against a leading politician and 
this month’s assassination of a religious 
leader. And if its objective is to shed 
light on the truth behind the series of 
assassinations that destabilised Lebanon 
for two years, then one can hardly refrain 
from asking whether the time and money 
wouldn’t have been better invested in a 
more sustainable mechanism. 

If it rules, as is expected, in 
favour of its own legality, the STL should 
prepare itself for an uphill battle to regain 
perceptions of legitimacy. And it can 
only do so if Lebanese state institutions 
starting with the judiciary—engage in 
serious reforms. But that does not appear 
to be a likely scenario in the near future.

Cassese’s doubts haunting the STL courtroom
The name of the late Antonio Cassese, first president of the International Tribunal for 
the former Yugoslavia (ICTY) and the Special Tribunal for Lebanon (STL), resonated 
several times during hearings on June 13 and 14 in the STL  courtroom that bears now 
his patronym (read our column, page 2). But the resonance also echoed some of 
his doubts. On 23 April 2009, a few days after the STL started to operate, Cassese told  
Lebanese newspaper Al-Akhbar about some of his reservations. They were not small. In 
a recorded statement, Cassese said,  “I morally feel that I am suffering from duality. Even 
more, I feel disturbed when I notice that we are undertaking selective justice.” According 
to Al-Akhbar, “Cassese was referring to the indifference by the international community 
towards the prosecution of crimes in Guantanamo, Iraq and Gaza, among others.”
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The Katanga-Ngudjolo trial has ended 
last month. Pending the judgment, 
what practical experience did it bring 
to the International Criminal Court 
(ICC)?
It is the second trial to be heard by the 
ICC and we were able to “get it in order” 
to be tried in one short year. For various 
reasons, the chamber that heard the 
first case took two years. So we’re 
making progress. In order to achieve an 
expeditious trial, we read the prosecutor’s 
witness statements in advance, which 
helped us to determine with him which 
witnesses had to appear and how much 
time to plan for their testimony. So we 
managed to considerably reduce the 
number of hours initially suggested.

Nevertheless, we’ve already gone 
through four years of procedure, 
without the appeal…
I am a man who likes things to get done 
and I would have preferred that this case 
be completed more quickly… which 
would have perhaps made it possible for 
me to hear a second case during my short 
mandate! There are several explanations 
for such a length of time—not least, the 
real complexity of new legal questions 
brought before the Court. Certainly, some 
of them could have been dealt with at the 
preliminary stage. In hindsight and given 
the experience gained, it would be worth 
rethinking the exact role of the pre-trial 
chamber.

Do you find such a length of time 
acceptable? 
We are all aware of the need to observe a 
reasonable deadline. The European Court 
of Human Rights has been reminding us 
of this for years. Clearly, for a French 
judge, four years is long. It is therefore 
necessary to move more quickly. At 
the same time, the sentences for the 
crimes addressed by the ICC—such 
as genocide, crimes against humanity 
and war crimes—are sufficiently serious 
to keep us from rushing. In my opinion, 
there is an inherent tardiness in these 
types of cases.

 
But… is acquittal really an available 
option in this system?
It is important, essential even, that those 
who appear before the ICC as suspects 
and then even as the accused, are not 

STL: Justice of the powerful
by F. Petit, The Hague

“For the first time in the history of the 
United Nations, Mr President, we 
see that the Security Council used 
the UN charter to impose a unilateral 
agreement,” pleaded Emile Aoun last 
Wednesday at the Special Tribunal 
for Lebanon (STL). Lebanese, Aoun 
represents Sa lim Ayyash, one of the 
four Hezbollah accused, in absentia, 
of the bom bing of Prime Minister Rafiq 
Hariri’s car in February 2005. 
In the first public hearings at the STL, 
the Chamber authorised defence teams 
to play a game familiar to international 
courts: arguing over reasons to “saw off 
the branch” on which they, eight defence 
lawyers, eleven judges and more than 
350 staff members sit in The Hague.

Abuse of power 
One of the stronger arguments alleges 
that the Security Council, while crea-
ting the court under resolution 1757 in 
2007, abused the exceptional powers 
conferred under chapter VII of the 
UN Charter to “interfere in the internal 
affairs of a State”, in order to “satis fy 
the party of the late Prime minis ter to 
which some members of the Security 
Council felt a duty to serve, ” French 
lawyer Antoine Korkmaz argued.
Such a precise abuse of power is, 
alle gedly, unlawful. “The Security 
Council should refrain from acting 
arbitrarily”, declared Aoun, estimat-
ing that by doing so, “it violated the 
sovereignty of a member state” and 
perpetuated a “coup d’etat against 
Lebanon”.  New STL chief prosecutor 
Norman Farrell argued that “a number 
of UN resolutions indicate that an 
act of terrorism constitutes a threat 
to peace” and that resolution 1757 is 
consistent with chapter VII with regard 
to an effective threat to international 
and peace security.
Back in 2007, nobody doubted that 
the resolution was aimed at twisting 
Lebanon’s arm. Published after the 
vote, the UN press release reads like 
an ultimatum: “The Security Council 
agreed today that the special tribunal 
[…] will enter into force on 10 June un-
less Lebanon ratifies the tribunal itself 
before that date.” Back in 1994 also, 
nobody doubted that another resolu-
tion adopted under chapter VII was 
meant to coerce Kigali, which voted 
against it, to accept the International 
Tribunal for Rwanda. 
“As Nuremberg applied victor’s justice, 
the new international courts now apply 
another kind of order: justice of the 
powerful”, says Guenaël Mettraux, 
lawyer for Assad Sabra.

INTERVIEW
by Franck Petit, The Hague

with Luc Cotte, presiding judge in the second trial at the ICC

Judge Cotte: “We are making progress”*
considered guilty in advance! Don’t forget 
about the presumption of innocence! If 
the trials take a long time, it is precisely 
because it is necessary to gather as much 
evidence as possible to be able to make a 
decision with full knowledge of the facts. 
There would be nothing worse than the 
feeling that the die is already cast before 
arguments even begin.

Did you try to hold hearings in Congo?
Indeed, the Court can be made visible 
through hearings held on site. However, 
when, as in the case I’m dealing with, the 
region involved remains “insecure,” that 
becomes extremely difficult.  In fact, there 
would be nothing worse than hearings 
held on location and in a security context 
that would cause the ICC to appear to be a 
military court. Hearings held behind barbed 
wire would have the opposite effect of what 
we’re looking for. On the other hand, the on 
site visit made by the chamber seems to me 
an indispensible procedural act. To a certain 
degree, it also meets this need for visibility, 
albeit reduced. Above all, through the 
findings made on site, it contributes to the 
search for and discovery of the truth.

Should the defence have more means?
An excellent defence is indispensible… 
especially, again, when we think of the 
sentences at stake. That is a frequent 
question in our debates—defence teams 
and representatives of victims deploring the 
inferior means at their disposal compared to 
the prosecutor. Yes, it is a subject of debate. 
In any case, one thing is certain: the defence 
must be able to fulfill its role completely.

And what needs to be improved on the 
prosecution side?
Of course, we can always do better. Their 
investigation methods are sometimes 
criticised. In this regard, Trial Chamber I 
found [in the Lubanga case] that the use 
of intermediaries, perhaps insufficiently 
monitored, had most probably been 
excessive. In hindsight and aware of 
the difficulties encountered, it would be 
a good idea to rely  more on forensic 
investigation techniques. The court 
should be able to improve in this area 
in order to present evidence likely to 
reinforce the testimonies that we know 
are often fragile.

(*) Revised and amended by judge Cotte, 
original version in French.  
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The Hague presents itself as 
the International City of Peace and 
Justice. With the advent of the ICC—
now ten years old—the city has cap-
tured the jewel in its crown. But it was 
only luck and the efforts of a handful 
of people that raised the small provin-
cial town of The Hague to such inter-
national prominence. 

“That swamp? Over my dead 
body!” Russian jurist Friedrich Martens 
was not impressed when he first saw 
the proposed site for The Hague’s iconic 
legal building—the Peace Palace. The 
Palace was to house the Permanent 
Court of Arbitration—one outcome of The 
Hague Peace Conferences at the turn of 
the nineteenth century, which defined the 
city’s destiny.

The Hague had rarely impressed 
foreign nations, even after the First World 
War as the League of Nations was being 
established. While The Hague was being 
considered as a possible location for the 
League, it lost the race to Paris and Geneva, 
says Peter van Krieken, Professor at Webs ter 
University Leiden and author of  The Hague: 
Legal Capital of the Law. “The Netherlands 
tried to sell The Hague, but no one spoke 
French, the weather is bad and there was 
no decent wine,” said van Krieken. 

Nevertheless, The Hague has con-
founded its depreciators. Currently 131 in-
ternational institutions employing 14,000 
staff have put down roots in the city. The 
city has firmly established itself  in the inter-
national arena alongside Geneva and New 
York as the ‘legal capital of the world’. 

The official promotion of the 
Netherlands begins with the Dutch role in 
the history of international law. Dutchman 
Hugo de Groot—known internationally as 
Grotius—is seen as the father of the tra-
dition. In his classic work, ‘De Jure Belli 
ac Pacis’ (On the Law of War and Peace, 
1625), De Groot’s argument that war and 
law were related, was revolutionary.“With 
his work, De Groot indeed made an im-
portant contribution to the development 
of international law,” says classicist and 
historian Arthur Eyffinger. But he points 
out that some prophets are not honoured 
at home: “His contribution was not appre-
ciated in the Netherlands until recently 

and for centuries De Groot was treated 
as persona non grata.”

De Groot fell victim to an internal 
theological conflict among Dutch pro-
testants which led to civil war during his 
lifetime. The more orthodox Calvinist side 
won and as a supporter of the liberal Re-
monstrants, De Groot was sentenced to life 
imprisonment. In a colourful episode re-
membered by generations of Dutch school 
children, De Groot managed to escape from 
his cell in Loevestein castle in a book chest 
in 1621 and fled to Paris. “In the Netherlands 
there was no place for de Groot,” said Eyffin-
ger. His greatest works were written in exile. 

Asser: the brain 
At the end of the nineteenth cen-

tury when Europe was suffering from 
bloody wars, Czar Nicholas II of Russia 
proposed a conference on peace and 
disarmament. But choosing a venue was 
a sticking point as the European powers 
were suspicious of each other. And so the 
smaller countries like Belgium, Switzer-
land, the Scandinavian countries and the 
Netherlands came into focus. 

But King Leopold II of Belgium 
was at loggerheads with his Parliament. 
Switzer land was in chaos after Empress 
Sisi was assassinated by an Italian an-
archist and Scandinavia showed no inte-
rest in hosting the conference. “Only the 
Netherlands remained a candidate. For-
tunately our country had an important ad-
vocate in its hands—jurist Tobias Asser, 
who possessed the much-needed legal 
knowledge and connections,” Eyffinger 
explains.

Tobias Asser was the brain behind 
the many developments in international 
law at the end of the nineteenth century. 
In 1893 he co-founded The Hague Con-
ference on Private International Law—the 
international institution with the longest 
pedigree in The Hague. “He was never 
far away whenever an international con-
ference was held or a treaty concluded” 
says Eyffinger, describing Asser as “the 
embodiment of diplomacy. As persuasive 
as he was pragmatic, he was a supreme 
tactician, excellent negotiator and mas-
ter of compromise.” He was also friends 
with a key adviser to the Czar, Russian 

Leaks by Kenyan press 
embarrass the ICC

by F. Petit, The Hague
Karim Kahn just could not let it go. 
Last Tuesday, the British lawyer for 
Francis Muthaura, one of four Kenyan 
politicians charged by the Internatio nal 
Criminal Court (ICC), came back to the 
judges a dozen times, asking for an ur-
gent decision to “injunct the prosecutor 
to refrain from contacting defence wit-
nesses”. Khan stresses the case of a 
Ugandan called David Matsenga, “who 
could be an intermediary or a friend 
to the prosecution”. “This has been all 
over the press in Kenya”, he said. 
Local daily newspaper The Star 
reported on May 23 that Kenyan police 
placed Matsanga and a Kenyan law 
professor Makau Mutua “under investi-
gation for possible tampering with ICC 
witnesses”. The Star said that by publi-
shing one of the witnesses’ names, 
“Matsanga claimed that [he] recanted 
his evidence to the ICC. He said the 
recantation had been forwarded to the 
ICC and despite this, the court relied 
on his evidence to confirm charges.”

Can you refrain?
“Right now, the prosecutor’s intermediar-
ies are engaged in contacting defence 
witnesses”, alleges Khan. “Prosecution, 
can you voluntarily refrain from contact-
ing defence witnesses during four days, 
until both parties file written submissions 
on the issue?” presiding judge Kuniko 
Ozaki asks the opposite bench. “Four 
days is a long time in politics”, warns 
Khan. “This is not a game, we are a court 
of law…” The Queen’s Council, after an 
hour-long fight, finally obtained a clear 
decision, restraining the prosecution until 
a court order. 
The day before, a more appeased 
status conference took place with 
the two other indictees in the Kenyan 
case, former Minister William Ruto 
and journalist Joshua Sang. They 
both asked for their trial to start in 
March 2013 after the presidential 
elections scheduled for March 4, for 
which Ruto has already announced 
he would run. 
But when the prosecution announced 
its will to “synchronise” the two trials, 
Karim Kahn did not see it that way. 
“My client, who is 65 years of age, has 
a right to a fair and expeditious trial. 
This case did not start yesterday, but 
until now we have not received a piece 
of evidence. This is a remarkable and 
regrettable turn of events. We want 
disclosure of the evidence as soon as 
possible and would be happy with a 
trial by summer.”  “This summer?” asks 
judge Eboe Osuji with a grin. “Yes of 
course!” urges Khan.

DUTCH SERIES

by Klaas den Tek,  
The Hague

P A R T  1  -  T h e  h i s t o r i c a l  p l o t 

1. Building up a polished image  
of peace and justice 

Ahead of the ICC’s tenth anniversary, IJT looks at the Dutch historical hold-up on international 
justice. In the first of a 3-part series, we relate the development of the “plot” that led to the “coup”  

over the ICC (part-II) and will drive us to assess the country’s “reward” (part-III). 
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jurist Friedrich (Fyodor) Martens, who 
proposed The Hague as the 1899 Peace 
Conference venue. “It is often that just 
a few puppets can be decisive,” said 
Eyffinger. Asser went on to win the Nobel 
peace prize in 1911. Although the Peace 
Conference was a failure in its efforts 
to support disarmament, its legacy was 
the creation of the Permanent Court of 
Arbitration in 1913. This “changed the 
destiny of the city” says Eyffinger. The 
Permanent Court of Arbitration is based 
at the Peace Palace building, financed 
with help from American steel magnate 
Andrew Carnegie.  

Since then, The Hague has acted 
as a magnet to international organisa-
tions due to its cluster of legal bodies. 
The Permanent Court of International 
Justice was set up in 1922—but as an 
organ of the outgoing League of Nations 
it was dissolved in 1946 and replaced by 
the International Court of Justice—the  
fledgling UN’s highest legal body. “The  
Hague is a neutral place. For the UN it is 
important to have one of the main organs 
in a quiet town. That is better for legal 
reflection. In Berlin there were many po-
litical tensions in the past. And Paris was 
seen as a focal point of French political 
power,” says Theo van Boven, Emeritus 
Professor of International Law at the Uni-
versity of Maastricht.

Clear economic interest
International organisations have 

also been able to count on support from 
the Dutch government. Sociologist and 
lawyer Philip Everts, former Professor 
of International Relations and Foreign 
Po licy at the University of Leiden, says 
small countries like the Netherlands ben-
efit greatly: “Our country lacks military 
muscle. It is more vulnerable than the 
great powers. And especially, the Nether-
lands benefits as a trading nation from in-
ternational peace and stability. Our sup-
port also has a clear economic interest. “ 

The presence of these interna-
tional organisations has had its impact 
on Dutch politics. In 1922 an article 
was added to the Dutch constitution gi-
ving every government the duty to try to 
solve conflicts between foreign powers 
by means of jurisdiction or other peace-
ful mea sures. In 1953 these articles were 
replaced by a clearer message. In ar ticle 
90 of the constituion, it is stated, ‘The 
Dutch government shall promote the 
development of the international rule of 
law’. Since the sixties the Netherlands 

has been making its mark in the field of 
human rights and development. Refu-
gees—Hungarians, Chileans, Czechs 
and Slovaksfleeing their countries were 
welcomed with open arms. The then Mi-
nister of Foreign Affairs - Max van der 
Stoel - gave overt support to human rights 
movements like Charter 77 in Czechoslo-
vakia. “Nowhere in the world were there 
so many peace activists as in the Nether-
lands,” says Philip Everts. 

“The Dutch demonstrated against 
apartheid in South Africa, the deployment 
of cruise missiles in Cuba and the war in 
Vietnam. We all went out on the streets en 
masse to protest against injustice. We often 
see ourselves as a shining example to others. 
And we have opinions on everything. Envi-
ronment, human rights, international law, 
development cooperation.“ Theo van Boven 
says such efforts reflect the Dutch mentality. 
“There is a strong missionary impulse, reli-
giously-rooted. Salvation must be brought 
to others.“ That interference still sometimes 
irritates other countries. “The Netherlands 
has an opinion on everything. Now on in-
ternational law”, sighed a French diplomat 
du ring the negotiations on the International 
Criminal Court in Rome.  

When former UN Secretary-Ge-
neral Boutros Boutros Ghali defined The 
Hague in 1993 as the legal capital of the 
world, the city’s municipality couldn’t wait 
to claim the name. “The Hague is build-
ing up that image of the city of Peace and 
Justice,” says van Boven. “I regularly get 
those shiny brochures into my hands. 
Deliberate marke ting. There is nothing 
wrong with that. They really work to give 
The Hague that international influence.”  

But van Boven warns that the Ne-
ther lands has begun losing its reputation. 
“Look at the last ten years. Mark Rutte’s 
government introduced a strict asylum 
policy. Also our development aid budget 
is being questioned. Some parties want 
to make cuts or even scrap it. That used 
to be unthin kable.” Philip Everts believes 
Dutch people now have a different men-
tality. They are less willing to stand on the 
barricades. “There is criticism of Euro-
pean integration. Fear of globalisation. 
Nowadays it is more about questions like 
‘How much does that cost us?’ and ‘Who 
will pay for it all?’ “

“This uncertainty and criticism can 
also affect The Hague as City of Peace and 
Justice. Because if the questions about mon-
ey dominate the performance, organisa-
tions will no longer want to base themselves 
in The Hague,“ warns Everts.

Dutch Court releases Basebya 
before her trial starts in October

by Thijs Bouwknegt, The Hague
The District Court in The Hague on 
Monday “paused” the pre-trial deten-
tion of Yvonne Basebya (65) until the 
start of her trial on 22 October. The 
court said,  “although she is accused 
of the most serious crimes in Dutch 
law,” her preventive imprisonment 
simply “has taken too long.”
Basebya was arrested on 21 June 
2010 over allegations that in 1994 she 
spurred Hutu militias to seek out and 
kill Tutsis in Kigali’s suburb Gikondo. 
Prosecution witnesses say that 
Basebya led meetings of the extremist 
CDR (Coalition for the Defence of the 
Republic) Hutu party in Gikondo.The 
Dutch International Crimes Unit has 
been working on the case for the past 
four years and according to the prose-
cution new evidence against Base-
bya is still emerging. The evidence: 
eyewitness accounts, phone taps and 
gacaca files. 
But according to Basebya’s law yer 
Victor Koppe, the prosecution case 
is  like “an orchestra on the Titanic. It 
is heading towards a judicial disaster 
and it is an example of extreme tunnel 
vision.” Koppe says the prosecution 
case is based on false accusations 
levelled by a small group of Rwan-
dans who are after the property of the 
Basebya family in Gikondo through 
gacacas. A Gacaca Court in 2009, 
sentenced Basebya to life for her role 
during the genocide. 
She only came to the attention of the 
Dutch criminal investigation depart-
ment during a probe into the activities 
of her husband Augustin Basebya – a 
former defence investigator at the 
International Criminal Tribunal for 
Rwanda (ICTR). But suspicion quickly 
switched away from him to Yvonne.
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