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INDIA: Human rights a utopia without justice  

Introduction: 
The world's largest democracy, has come a long way from what it was in 1947 - an 
impoverished and underdeveloped nation - to become the third largest economy in the 
world in terms of purchase power parity. While in the immediate neighbourhood and for 
the most of Asia, democracy could only make cameo appearances, India maintained its 
democratic architecture of administration, and is pushing forward, trying to bring wide-
ranging changes in its administration, which has the potential to enable Indians to realise 
more of the democratic dream the founding fathers of the country promised to the 
people on 15 August 1947.  

Even though the country is estimated to be home to a third of the world's poor1 there is 
an overwhelming increase in the middle-class population over the past decade.2 Yet, it is 
a cruel paradox that this great march forward has not benefited a considerable number of 
Indians, an issue that has the potential, if it is not addressed timely and properly, that 
could challenge the very existence of the country and its democratic roots. To this poor 
people, 65 years of independence has brought no substantial differences in their daily 
realties in life, particularly concerning the notion of justice, other than for a ritualistic 
change of guards in New Delhi and at the state capitals.3

What Indians achieved 65 years ago is not just an end to the colonial rule. Independence 
was the defining moment of the power of non-violence. Yet violence has remained the 
primordial nature of authority in India, sanctioned by statute, as it is in the Armed Forces 
(Special Powers) Act, 1958 or time and again put to use through the daily and manifold 
forms of torture perpetrated by the police and other law enforcement agencies, against 
which there is still no law in the country or any functioning accountability framework. 
On an equal footing, one could read distinct forms of violence committed against the 
psyche of a society in caste-based discrimination, corruption and starvation deaths. The 
forced eviction of some of the poorest of the poor in the name of development projects; 
the denial of rehabilitation and compensation to those who unwillingly oblige to the 
unified might of the corporate and state power

  

4

                                                 

1 2010 World Bank statistics. The data provided by India's own Planning Commission is not used since the data is 
widely reported to be wrong, and the Deputy Chairperson of the Commission itself has admitted in October 2011 that 
errors have crept into the Commission's poverty estimates for the year.   

; the alarmingly increasing instances of 
religious intolerance like militant youths beating to death a person on mere suspicion of 

2 Estimated to be slightly more than 150 million in 2010 by McKinsey & Company, Inc. 
3 INDIA: In the absence of justice independence is a myth; AHRC-STM-105-2011; 15 August 2011 
4 India is one of the countries where forced eviction for development projects is very high and probably the only 
country where for those who are to receive compensation and rehabilitation will have to wait the longest, that may 
extent to six or seven years. Shoma Chatterji, Children impacted by forced evictions, India Together, 7 June 2011 
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immoral conduct5; the denial of academic freedom to express opinions about fictional 
texts6

Worst still is the fact that today the country's neutral space for dialogue has turned out to 
be more silent to these injustices. It has become increasingly difficult to filter facts from 
fiction. The relatively free media in the country now appear to find comfort in identifying 
themselves catering to partisan interests. For those who really care, finding out the truth 
is increasingly becoming a difficult task in India. 

; and the deafening silence of the country's political parties to religious intolerance 
and nurturing intolerance as a potential source for vote-bank politics are examples to the 
manifold forms of violence committed against the country. Such omnipresence of 
aggression is proof to the fact that the country's justice framework has become unable to 
meet the requirements of a rapidly changing - unfortunately in the wrong direction of 
extreme polarisation - country.  

Freedom is meaningless in the absence of the right to know the truth and be informed. 
Though the Right to Information Act, 2005, a watershed legislation concerning freedom 
of information in India has opened a new vista in seeking information, without being 
able to use the information obtained to seek justice, the law becomes a boat in dry sand. 
Freedom to be informed also means proper investigation of crimes, irrespective of the 
accused person's political and economic influence. This freedom implies the right against 
extrajudicial execution and encounter killings; the right against disappearance and 
arbitrary and incommunicado detentions and the right and avenues to seek remedies 
against injustices.  

Freedom and rights have a universal language7, translated into accessible and exercisable 
realities for everyone. This however cannot be achieved without properly functioning 
justice institutions. Today, one of the most neglected and thus the least developed area in 
India is its justice framework. Having a few cases decided, thereby setting standards for 
international and domestic human rights norms need not imply that the jurisprudence 
laid down is translated into quantifiable and thus realisable rights to the people. Should 
that be the case, right to housing and freedom from forced and unjustifiable eviction 
would have been a reality to most of Indians since the Olga Tellis case.8 The reality of 
forced eviction, without at least just and acceptable compensations, and artificially 
created depletion of livelihood options to thousands of families living in states like 
Madhya Pradesh, Orissa, Maharashtra and Chhattisgarh should not have happened in 
India. After the Prakash Singh case9

                                                 

5 In Kerala there were 11 different incidents of lynching in 2011 so far. AsiaNet News, Man beaten to death in 
Perumbavoor, 11 October 2011  

, unwarranted political interference in policing should 

6 Furore over Ramayana essay points to cultural divide, India Times, 1 November 2011 
7 Peace, justice and freedom: human rights challenges for the new millennium; Gurcharan Singh Bhatia, 2000, 
University of Alberta Press 
8 Olga Tellis and others Vs Bombay Municipal Corporation and others; 1986 AIR 180 
9 Prakash Singh and others Vs. Union of India and others; Writ Petition (Civil) 310/1996, decided on 22 September 
2006, Supreme Court of India 
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have stopped. Since the D. K. Basu case10

Freedom without justice lacks substance. What India, and through the Indian freedom 
movement, the sub-region has achieved 65 years ago, is just not the freedom from 
colonisation. The concept of freedom has engraved in it the notion of justice. It is this 
very notion that India is yet to indentify and make a reality for its citizens. What was 
achieved in 1947 is the freedom to cast the destiny of a state, that of its citizens and of its 
future generations.  

, custodial violence should have been reduced 
to a bare minimum in India. The fact that it is not the case is amble proof to the reality 
that mere judgments need not bring in change. In that the social engineer's role of a 
court can be very much limited to reported cases, worthy of being footnoted later, than 
of any meaning should the country does not consider improving its justice framework as 
priority.  

Without justice, freedom would remain a false notion. The AHRC's annual report on 
India will examine this concept. The following chapters examine four important issues 
that have glaringly attacked the notion of justice in India namely: 

i. The practice of torture; 

ii. Draconian legislations like the Armed Forces (Special Powers) Act, 1958 

iii. Caste-based discrimination; 

iv. Right to food and forced evictions and the development paradigm. 

Custodial torture: 
Three years have elapsed since the Prime Minister Dr. Manmohan Singh promised the 
country that India would ratify the United Nations' Convention Against Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment. India signed the 
Convention on October 14, 1997, when Mr. I. K. Gujral was the Prime Minister. To 
ratify the Convention, it was necessary for India to enact enabling domestic legislation. 
The short-lived Gujral government could not pave the way for its ratification. And 
Gujral's successors, Mr. Atal Bihari Vajpayee and Manmohan Singh (during his first 
term), had no political will to propose such legislation.  

India has not moved much forward since then on the issue other than the introduction 
of a Bill in the parliament, the Prevention of Torture Bill 2010.11

                                                 

10 D.K. Basu Vs. State of West Bengal; Writ Petition. (Criminal) 539/1986, decided on 18 December 1996 

 The Lok Sabha passed 
the Bill on 6 May 2010. The Rajya Sabha, after considering the Bill constituted a 
Parliamentary Select Committee to review the Bill. The Committee after its review of the 

11 http://notorture.ahrchk.net/profile/india/Prevention_of_Torture_Bill_India_2010.pdf 
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Bill suggested wide-ranging changes to the proposed law. The Bill is now with the 
government and nothing much is heard about it since then.  

The declared purpose of the Bill is for the country to have an enabling domestic 
legislation to effectively implement the Convention against Torture in India upon its 
ratification at the UN. The Bill however fails to meet any such standards. Rather it is a 
poor and farcical attempt to have a law for the sake of having one. It does not require a 
jurist to read the 661 words long Bill to understand that the government is trying to 
hoodwink itself, and in essence, the nation and feel proud about it.  

The AHRC has analysed the Bill in detail.12 The proposed law neither speaks of 
seriousness by the government to control a crime, as grave as torture, which is 
widespread in India, nor is it visible in the Bill that it is an initiative in that direction. In 
the meanwhile, the government has resolved to constitute a National Mission for Justice 
Delivery and Legal Reforms to ensure justice to the people.13

Conditions have come to such state that today in India the police and other law 
enforcement agencies are feared than respected as government agencies. The police is 
viewed, for tenable reasons, as an entity that breaches law with impunity than be an 
entity that operates within the framework of law. Police officers complain that they are 
professionally ill equipped to meet the requirements of a police force serving a modern 
democratic state and its people. Officers in one voice complain about the unwarranted 
political interferences in all aspects of daily work and some have dared to take the matter 
to the highest court of the country, like Mr. Prakash Singh.

 It is reported that the 
Mission will be mandated to conceive and implement schemes to ensure expeditious and 
quality justice in the country. It is encouraging news to everyone who is concerned about 
the appalling state of affairs of justice administration in India. The reality however is that 
court delays is not the only reason for the appalling justice framework in India. For the 
ordinary citizen, the most visible presence of the justice framework and that of the 
government is the local police. Unfortunately for the common person, the aam admi of 
India, the local police often portray the image of a criminal in uniform.  

14

Most officers honestly believe that they have a right to punish the suspect and justify 
torture as the only means to investigate crime.

  

15

                                                 

12 India's Prevention of Torture Bill requires a thorough review, Article 2, 10 December 2010 

 Officers often find it acceptable to make 
public statements, that the only punishment a suspect will ever receive is torture while in 
custody, since they agree that the courts in the country are incapable of delivering justice. 
This belief is not however limited to police officers. For instance in a case reported by 
the AHRC, a team of officials from the Madhya Pradesh Forest Department in Gangau 

13 Setting up of National Mission for Justice Delivery and Legal Reforms, Press Information Bureau, Government of 
India, Release ID : 72822 
14 Prakash Singh and others Vs. Union of India and others, Writ Petition (civil) 310/1996, decided on 22-09-2006 by 
the Supreme Court of India 
15 Was 'man-beating' incident in Delhi subway's women-only compartment actually staged? France 24 International News, 6 January 
2011 
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Abhyaran of Panna tiger Reserve, arrested Rakesh Adhikari on false charges of hunting 
Nilgai on 3 May 2011.16

In a similar case reported from Assam, a group of Central Reserve Police Force (CRPF) 
officers entered 66-year-old Fariz's house and assaulted him along with his wife and son 
on 27 July 2010. Fariz was seriously injured in the incident and had to be hospitalised. 
Due to fear, Fariz did not dare report the incident to anyone until April 2011.

 In the incident, officials brutally kicked five-month pregnant 
Seema Adhikari as she opposed their illegal arrest of her husband Rakesh Adhikari. 
Seema suffered a miscarriage in the incident. No action was taken against the officers, 
other than suspending them pending an inquiry once the AHRC reported the case. 

17 The 
officers suspected Fariz to be responsible for embezzling money. It is a shocking irony 
that Fariz is a retired CRPF constable. There are other similar cases reported by the 
AHRC during the year from across India during the year.18

Politicians publicly subscribe to this view, for instance Mr. K. Radhakrishnan, the former 
Speaker of Kerala Legislative Assembly. Radhakrishnan while addressing the annual 
meeting of the state police officers' association in 2007 said " … a third world country cannot 
afford to have a police that abides the law when investigating crimes". It is an irony that 
Radhakrishnan himself is a victim of brutal police torture during his college days. In 
addition, for good reasons the police do not trust the prosecutors and often complain 
that the prosecutors are appointed after paying bribes to politicians, a fate that they 
themselves are subjected to concerning appointment, transfer and promotions.  

 

It is common in the country for the police to demand and accept bribes for recording 
complaints and investigating cases. Indian police today has reduced to an institution that 
often prefers to play the role of a mediator, who after accepting illegal gratification from 
the parties to the dispute tries to force a settlement in an issue. No government, state or 
central, has tried to address any of these issues. It is not because that the government is 
not aware about these concerns. It is just that those who hold fort in the national and 
state capitals prefer to have a corrupt and inept institution that is easily pliable to the 
requirements of those in power and for that very reason the police is maintained as it is 
today, in this unacceptable state of decay.  

Such institutional wilt has reduced the country's police into a demoralised force 
susceptible to all forms of manipulation. It is no surprise thus the number of extrajudicial 
executions are high in India. The Indian media, criminally oblivious of what extrajudicial 
executions imply, have promoted 'killer officers' showering them with accolades and 
referring to them as encounter specialists.19

                                                 

16 INDIA: Husband and wife abused and assaulted by officers from the state forest department, AHRC-UAC-106-
2011, issued on 25 May 2011 

 Stories of how these officers 'eliminated' 

17 INDIA: An old man assaulted by the Central Reserve Police in Assam, AHRC-UAC-074-2011, issued on 8 April 
2011 
18 Kindly see Urgent Appeals issued on India available at www.humanrights.asia 
19 India's 'acceptable' encounter killings, Bijo Francis, UPI Asia, 1 April 2008 
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criminals through open murder were a regular feature in most dailies and magazines.20 
None complained why due process is so subjugated to the crude interpretation of the 
state police. Even the courts failed to intervene. It was only when, after several years, 
particularly this year, when the media started changing their view on the subject and even 
undertook some 'undercover' operations to expose these murderer cops the courts 
intervened.21

The criminal justice dispensation system of India depends much upon the policing and 
the proactive role, played by the judiciary, specially those officers from the lower ranks of 
the judiciary. Even though scholars and experts argue that the judiciary and the police are 
two independent institutions responsible for maintaining the rule of law in the country, 
in practice they are both interdependent and at times, very deficient in their functioning. 
This interdependency continues all the way from the very stage of institution of a 
criminal case to that of the prescribing punishment if the accused is finally convicted and 
sentenced for imprisonment or acquitted as the case may be.   

 

It is an alarming trend in India that in an increasing number of cases if the police are 
certain, according to their conviction, that the suspect in custody was involved in a 
serious crime, often the suspect is killed, allegedly in an encounter. It appears that the 
government is increasingly tolerating the misuse of authority by law enforcement 
agencies. The cases of encounter killings reported from the states of Gujarat, Uttar 
Pradesh, Karnataka, Chhattisgarh and Andhra Pradesh show a consistent and alarming 
pattern of tolerance for the use of violence by state agencies. 

After each reported encounter killing the government launches a smear campaign against 
the murdered suspect, justifying the act of the state agencies as if the murder were 
inevitable and is in fact an achievement. Custodial torture and encounter killings are 
closely related. State-sponsored interrogation centres -- often torture chambers -- 
function in most states in full public view. The suspects are brought in, kept in illegal 
detention and tortured as part of questioning. Later they are killed and declared as "killed 
in an encounter." Such centres are run under the guise of protecting ordinary citizens 
from anti-social and anti-national elements. 

It is just not the police that engage in torture and other criminal activities with impunity 
in India. Paramilitary units stationed in states like Assam, Jammu and Kashmir and 
Manipur abundantly violate basic norms of human and fundamental rights on a daily 
basis. Unlike as often construed in New Delhi and by many Indians everything about 
Jammu and Kashmir is not Pakistan sponsored and religiously fuelled extremism, nor is 
every untoward incident reported from states like Manipur an act of terror carried out by 
secessionist forces. The armed forces and state police operating in these two states at 

                                                 

20 Our encounter specialists, Express India, 18 October 2007; Former encounter specialist plans to work for Thanes progress, India 
News, 10 October 2011  
21 Timeline: The rise and fall of encounter specialists, IBN Live, 2 September 2011  
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least, have engaged in umpteen number of arbitrary executions, rapes, torture and other 
brutal violation of rights of the ordinary people, that the state agencies have played a key 
role in alienating the vulnerable communities living in these parts of India, by the way all 
of them Indians, against India and the government.  

It is not that the state or central administration is not aware of such atrocities. It simply 
chose to do nothing. Worse still, the government, year after year, renewed the operation 
of the draconian law, the Armed Forces (Special Powers) Act, 1958 in these states as it 
suited them.22

Law enforcement agencies are also exploited and manipulated by the same group of 
individuals. Instead of serving the general public, the law enforcement agencies in India 
often tend to serve those who have power and money. It appears that the law enforcing 
agencies in fact allow themselves to be manipulated so that these agencies could also 
exploit the resulting opportunity for their benefit. The result is selective justice, often to 
the detriment of the ordinary people. This situation also facilitates widespread corruption 
in the society. 

 Repeated requests, even by government-sponsored bodies to withdraw the 
law and its operation from the states are ignored. Thrusting enforced silence upon these 
people further will not bring them back into the national mainstream, neither will the 
prevailing culture of impunity help these destitute develop trust about their alienated 
administrators. 

As early as in 1981 the Supreme Court of India has said "...[n]othing is more cowardly 
and unconscionable than a person in police custody being beaten up and nothing inflicts 
deeper wound on our constitutional culture than a state official running berserk 
regardless of human rights".23

The National Human Rights Commission of India has repeatedly recommended the 
government to criminalise torture. The Commission once said "[d]aily the Commission 
receives petitions alleging the use of torture, and even of deaths in custody as a result of 
the acts of those who are sworn to uphold the laws and the Constitution and to ensure 
the security of its citizens. Such a situation must end, through the united efforts of the 
Government...". The UN Human Rights Committee as early as 1997 has expressed its 
concern about the widespread use of torture by the law enforcement agencies in India.

 Internationally, torture is considered as one among the 
most heinous crimes like slavery, genocide and maritime piracy against which there is an 
absolute prohibition and the principle of ius cogens applies. When torture is committed as 
part of a widespread or systematic attack directed against any civilian population, with 
knowledge of the attack, torture can also be treated as a crime against humanity under 
the Rome Statute.  

24 
The Committee expressed similar concerns on Elimination of Racial Discrimination25

                                                 

22 Please read further to learn more of this law 

 in 

23 Kishore Singh V. State of Rajasthan, AIR 1981 SC 625 
24 CCPR/C/79/Add.81 
25 CERD/C/IND/CO/19 
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2007 and the Committee on Economic Social and Cultural Rights in 2008.26 The Human 
Rights Council in its concluding observations on India after the first cycle of India's 
Universal Periodic Review once again expressed the same opinion.27

In a democratic framework, torture undermines democracy and the rule of law. Its open 
or clandestine use undermines the fundamentals of democratic governance. Law 
enforcement agencies, particularly the police, practicing torture reduce itself into an 
instrument of fear. This image and torture often diminish criminal investigation into a 
mere charge based on confessions. Fair trial, an important part of the rule of law 
framework, has no place in such an environment. 

 Despite all this the 
practice of torture is the norm for law enforcement in India today. 

For the ordinary person the presence of justice is evident in the functioning of the local 
police and the local courts. These are the two important institutions in any state structure 
that provide protection and guarantee to a person's life and property. Due to the 
proximity of these two institutions to the people and their life, the functioning of these 
institutions is under the constant scrutiny of the people. When these institutions fail to 
perform reasonably well, the people will exploit its weakness and will also disregard 
them. A failing judiciary, inept law enforcement agencies and widespread corruption is 
the cocktail for disharmony and violence. The convergence of the failing justice 
mechanisms is the meltdown of the public perception of the justice by the state. When 
the state fails to provide security and guarantee to its own people, people take law into 
their own arms. The result is what India is experiencing today.  

The rule of law must not remain a notion that is mostly preached but least practised if 
the people were to trust their government. Justice is not a concept that could be achieved 
with torture and extrajudicial execution. Nor is a government honest when it claims that 
it promotes democratic values while does nothing to prevent torture within its 
jurisdiction. A state that condones torture is as barbaric as the act itself. 

Armed Forces (Special Powers) Act, 195828

The Armed Forces (Special Powers) Act, 1958 (AFSPA) is a subject of severe criticism 
by human rights activists and jurists in India and across the world. The alarming number 
of human rights abuses committed by the security agencies deployed in regions where 
AFSPA is currently put to use is depressing proof to the draconian nature of this law. 
Many lives lost already - estimated to be more than 4000 since the Act came into force in 
1958 - to this the Act underscores the non-compatibility of this law to the notion of 
democracy. The statutory impunity provided in the Act and the extreme nature of force, 

 

                                                 

26 E/C.12/IND/CO/5 
27 Universal Periodic Review, Report of the Working Group on the Universal Periodic Review, India; A/HRC/8/26 
dated 23 May 2008 
28 This is the abstract of a former report jointly authored on the subject by the AHRC, Redress UK and Human Rights 
Alert, Manipur. The complete report can be downloaded at: 
www.humanrights.asia/countries/india/reports/AFSPA1958Review-Aug2011.pdf 
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that could be used arbitrarily on mere suspicion, empowering a soldier to shoot to kill 
with no fear of prosecution which is used without restraint till today, proves that this law 
has not only failed, but would not by any stretch of imagination be of use to curb armed 
secessionist militancy in the country. 

The AFSPA has been in force in several parts of India, including the State of Manipur in 
the northeast of the country, for more than fifty years.29

The AHRC/ALRC has analysed along with Redress, UK and Human Right Alert, 
Manipur the Act's compatibility with India's domestic and international human rights 
obligations. The AFSPA violates constitutional mandates of India

  The vaguely formulated 
provisions of the Act grant extraordinary powers to the Indian armed forces in the so-
called "disturbed areas" where it is applicable. The Act has been at the heart of concerns 
about human rights violations in the region, such as arbitrary killings, torture, cruel, 
inhuman and degrading treatment and enforced disappearances. Its continued application 
has led to numerous protests, notably the longstanding hunger strike by Ms. Irom Chanu 
Sharmila in Manipur. 

30

The history of the Act is marked by longstanding concerns over its compatibility with, 
and its impact on human rights. Yet, no comprehensive up to date analysis of its 
conformity with applicable international human rights standards is available. The 
guardian of the Covenant – the ICCPR's Human Rights Committee (the Committee) – 
examined India's last periodic report in 1997.

, and international law 
in particular India's obligations under the International Covenant on Civil and Political 
Rights (ICCPR). The Covenant, to which India acceded in 1979, recognises a number of 
fundamental human rights, including the right to life, the right not to be tortured or ill-
treated, the right to liberty and security, fair-trial rights, the right to privacy, and the right 
to freedom of assembly.  

31  It expressed a number of concerns but 
abstained from pronouncing itself on the overall compatibility of the Act with the 
ICCPR as the Act's provisions were at that time subject to a challenge before the 
Supreme Court of India.32  However, in its judgement of 1997, the Supreme Court did 
not address the Act's compatibility with international human rights law33, ignoring a 
specific request of the Committee.34

                                                 

29 The Act, introduced originally as an Ordinance, The Armed Forces (Assam & Manipur) Special Powers Ordinance 
1958, was first made applicable in respect of the north-eastern state of Assam, and Manipur - then a Union Territory. 
In May 1958 the Ordinance was brought to the Parliament as a Bill. Both houses of the Parliament, after a short 
discussion enacted the Armed Forces (Assam & Manipur) Special Powers Act, 1958 on 18 August of that year. It 
received presidential assent on 11 September 1958. By amendments introduced in 1972 and 1986 the scope of the 
application of the Act was expanded. Today the Act is applicable to the north-eastern territory of India, comprising of 
seven states, namely, Assam, Manipur, Tripura, Meghalaya, Arunachal Pradesh, Mizoram and Nagaland. In 1990, a 
similar Act was enacted to cover the State of Jammu and Kashmir. 

  Since then, India has not submitted any further 

30 Constitution of the Republic of India. Promulgated by the Constituent Assembly on 26 November 1949 
31 Concluding observations of the Human Rights Committee: India, UN Doc. CCPR/C/79/Add. 81 (8 April 1997) 
32 Ibid., at para. 18 
33 Naga People's Movement of Human Rights et al. v. Union of India, 1998 AIR 431 
34 Supra note 30, at para. 18 
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periodic reports, thereby effectively depriving the Committee of the opportunity to 
reconsider the matter.35

Meanwhile, in November 2004, following unprecedented public protest in Manipur, the 
Government of India set up a special committee chaired by a retired Justice of the 
Supreme Court with the mandate to review the Act. The Committee filed its report in 
2005. Although it has never been officially published, this report was leaked informally, 
and its text is now in the public domain.

   

36  Having carefully considered the various views, 
opinions and suggestions put forward by the representatives of organisations and 
individuals who appeared before it as well as the representations made by the concerned 
governmental departments, including the security agencies, the Committee was of the 
firm and unanimous view that the Act "should be repealed".37

The AFSPA is, both on its face and in its practical application, incompatible with India's 
obligations under international human rights law, in particular, the ICCPR. For India to 
give effect to the rights recognised in the ICCPR, would require a repeal of the Act, 
which has been discredited as a symbol of arbitrary law-enforcement, and has 
significantly contributed to the perpetuation of a state of exceptionalism that fosters 
human rights violations. 

  The Committee 
emphasised that it found it impossible to recommend that the Act remain in force, with 
or without amendments. It did not, however, examine whether and to what degree the 
Act is compatible with India's obligations under international human rights law. The 
recommendations contained in the Committee's report were never carried out or even 
publicly commented upon by the Indian Government.  

The Act grants extraordinary powers to the military, including the powers to detain 
persons, use lethal force, and enter and search premises without warrant. These powers 
are formulated very broadly and framed in vague language. For example, the Act allows 
the military officers involved to "use such force as may be necessary"38

The Act grants the following powers

 to effect arrests 
and to enter and search any premises. Despite the inherent risk of abuse in such broad 
powers, the Act contains no effective safeguards to protect rights. 

39

                                                 

35 However other treaty bodies have urged India to repeal the Act. See Committee on the Elimination of Racial 
Discrimination, Concluding Observations on India's Fifteenth to Nineteenth Periodic Reports, UN Doc. 
CERD/C/IND/CO/19 (5 May 2007), at para. 12, Committee on Economic, Social and Cultural Rights, Concluding 
Observations on India's Second to Fifth Periodic Reports, UN Doc. E/C.12/IND/CO/5 (16 May 2008), at para. 50, 
and Committee on the Elimination of Discrimination against Women, Concluding Comments on the Combined 
Second and Third Periodic Reports of India, UN Doc. CEDAW/C/IND/CO/3 (2 February 2007), at para. 9 

 to any military officer, including any 
commissioned officer, warrant officer, non-commissioned officer and any other person 
of equivalent rank in the military forces, air forces operating as land forces, and other 
operating armed forces of the Union: 

36 See: http://notorture.ahrchk.net/profile/india/ArmedForcesAct1958.pdf 
37 Ibid., at 74 
38 Section 4 (c) and (d) of the Act 
39 Section 4 of the Act 
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Use of lethal force:40

If a military officer is of the opinion that it is necessary to do so for the maintenance of 
public order, he or she can, after giving warning, fire upon or otherwise use force, 
including lethal force, against any person who is acting in contravention of any law or 
order. This applies in particular if five or more persons assemble together or if the 
targeted person carries weapons or any other objects that can be used as weapons. 

  

Arrest:41

A military officer can arrest, without warrant, any person who committed a cognisable 
offence

  

42

Enter and Search:

  or against whom a reasonable suspicion exists that he or she has committed 
such an offence or is about to commit it. When effecting arrest, the military officer can 
use such force as may be necessary. Any person who is arrested pursuant to the AFSPA 
shall be handed over by the military officer to the officer-in-charge of the nearest police 
station as soon as possible. 

43

A military officer can enter and search, without warrant, any premises in order to carry 
out an arrest, or to recover any person believed to be wrongfully restrained or confined 
or any property reasonably suspected to be stolen or any arms or explosives. When 
entering and searching, the military officer can use such force as may be necessary. 

  

Immunity:44

The risk of abuse inherent in these provisions is further heightened by the all-embracing 
immunity covering all military officers involved. In particular, the Act provides: "No 
prosecution, suit or other legal proceeding shall be instituted, except with the previous 
sanction of the Central Government, against any person in respect of anything done or 
purported to be done in exercise of the powers conferred by this Act".  

  

The provisions of the Act have been, and reportedly continue to be routinely applied in 
practice. The overall practical effect of the Act has been the de facto militarisation of 
Manipur and other northeastern States of India and the state of Jammu and Kashmir. 
Even the proponents of the Act have acknowledged that the general administration of at 
least two states, Manipur and Jammu and Kashmir are wholly dependent on the security 
forces.45

                                                 

40 Section 4 (a) of the Act 

 

41 Section 4 (c) of the Act 
42 Cognisable offences are those in which police is empowered to register a first information report, i.e. most serious 
offences 
43 Section 4 (d) of the Act 
44 Section 6 of the Act 
45 A. Kamboj, Manipur and Armed Forces (Special Powers) Act 1958, in 28 Strategic Analysis (2004), at 618 
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Action taken pursuant to the Act reportedly led to 260 killings in 2009 alone.46  The 
military has also widely used its powers to detain persons. As held in a number of 
judgments, those arrested pursuant to the Act remained in military custody without being 
brought before a judge for prolonged periods of time, such as five days47 or even two 
weeks.48  In several cases, courts found that persons who had been arrested by the 
military under the Act disappeared subsequently,49 which suggests that they have become 
victims of enforced disappearances.50

The application of the Act has over the years led to numerous violations. The following 
examples are the most illustrative ones, which were widely covered by the media and 
triggered investigations, which, however, were not capable of leading to the 
establishment of the truth of what had happened. The widely reported events that took 
place on 5 March 1995 in Kohima, Nagaland, still stand out as one of the most glaring 
examples.

  

51  The military, while driving along the streets of the town, mistook the sound 
of a burst tyre from their own convoy for a bomb explosion and opened fire 
indiscriminately. Individuals who were considered to be terrorists' accomplices were 
dragged from their houses and arbitrarily killed. As a result, seven civilians lost their lives. 
In addition, twenty-two passers-by, including seven minors, were injured. A commission 
of inquiry set up by the Government of Nagaland found that there had been no 
reasonable ground for the use of any force in the circumstances.52

Another well-publicised case is the arrest and death of Ms Thangjam Manorama Devi. 
On 11 July 2004 the 32-year-old was arrested under the Act at her house in Manipur by 
the Assam Rifles (part of the Indian armed forces). Three hours later her badly mutilated 
and bullet-ridden body was found by the roadside nearby.

  

53

                                                 

46 Interview with Mr K.S. Subramanian, a retired Indian Police Service officer, in The Times of India (21 December 
2009),   

  No investigation followed, 
and the Indian Army Vice Chief of Staff explained that what happened to Manorama had 

http://articles.timesofindia.indiatimes.com/2009-12-21/interviews/28096458_1_afspa-battalions-manipur-rifles 
47 CLAHRO v. PL Kukrety, (1988) 2 GLR 137 
48 Bacha Bora v. State of Assam, (1991) 2 GLR 119 
49 Nungshitombi Devi v. Rishang Keishang, CM Manipur, (1982) 1 GLR 756, and Luithukla v. Rishang Keishing, 
(1988) 2 GLR 159 
50 An "enforced disappearance" is "the arrest, detention, abduction or any form of deprivation of liberty by agents of 
the State or by persons or groups of persons acting with the authorization, support or acquiescence of the State, 
followed by a refusal to acknowledge the deprivation of liberty or by concealment of the fate or whereabouts of the 
disappeared person, which place such a person outside the protection of the law" (International Convention for the 
Protection of All Persons from Enforced Disappearance, Article 2) 
51 South Asia Human Rights Documentation Centre, Armed Forces Special Powers Act: A Study in National Security 
tyranny, undated, http://www.hrdc.net/sahrdc/resources/armed_forces.htm; Rakesh Shukla, Why Temperance Will 
Not Work With AFSPA, in ManipurOnline (6 November 2010), http://manipuronline.com/edop/opinions-
commentary/why-temperance-will-not-work-with-afspa/2010/11/06 
52 South Asia Human Rights Documentation Centre, Armed Forces Special Powers Act: A Study in National Security 
tyranny, undated, http://www.hrdc.net/sahrdc/resources/armed_forces.htm; Rakesh Shukla, Why Temperance Will 
Not Work With AFSPA, in ManipurOnline (6 November 2010), http://manipuronline.com/edop/opinions-
commentary/why-temperance-will-not-work-with-afspa/2010/11/06 
53 G. Pandey, Woman at the Centre of the Manipur Storm, in BBC World (27 August 2004), 
http://news.bbc.co.uk/1/hi/world/south_asia/3604986.stm 
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been "unfortunate".54  Her death, as well as the authorities' failure to investigate it, led to 
large-scale protests throughout Manipur prompting the Prime Minister of India to visit 
the State. The Government of Manipur established a commission of inquiry headed by 
Justice C. Upendra, a former sessions judge, but the Assam Rifles challenged that 
decision before the courts claiming that the state government had no competence to 
investigate their actions. The ensuing prolonged litigation came to an end only in 2010 
when the challenge was rejected.55

Another reported case of arbitrary killing by the military acting under the Act concerned 
Mr. Rengtuiwan, a 75 year old retired school teacher, and his disabled wife who were 
killed and injured, respectively, on 16 November 2004 when they were fired at by the 
Assam Rifles in Bungte Chiru village, Manipur. Twenty or thirty Assam Rifles were 
searching for rebels in the village and reportedly considered the elderly couple as being 
part of them. The post mortem report revealed the following: "[T]he bullet which killed 
Mr Rengtuiwan went in through his chest and exited through his bottom. The pathway 
of the shot implies firing at a close range and [that] the person must have been in a kneel 
down position as the shot must have been fired from above his head at a share angle or 
more than 60 degrees".

  However, at no point during this period and 
thereafter have the authorities taken any measures to establish the circumstances of 
Manorama's abduction, possible torture and death and to identify those responsible. The 
enquiry report itself has not been made available to the public. Manorama's family 
approached the High Court to obtain a copy of the report. The Court agreed. However, 
the Union government at the time filed a special leave petition against the order and the 
case is still pending before the court. 

56

The more recent examples of the activities of the military in Manipur include 
indiscriminate use of firearms during the night of 2-3 April 2011

  In other words, the evidence points to a cold-blooded 
execution rather than firing at a suspicious target. 

57 , which led to the 
killing of Ms Waikhom Mani in the village of Nongangkhong, and assault against the 
Justice of the Guwahati High Court in Imphal on 20 April 2011.58

Private and confidential admissions of military officers reportedly characterise civilian 
casualties as "errors in judgment" in the application of the Act.

 

59

                                                 

54 Manorama Devi had links with terrorists: Army, in Times of India (11 December 2004), 
http://articles.timesofindia.indiatimes.com/2004-12-11/india/27149487_1_media-hype-terrorists-manorama-devi 

  They attest to an 
apparent practice in which priority is given to the use of lethal force over the arrest of 
suspects and subsequent prosecution, where warranted. 

55 Manorama Devi had links with terrorists: Army, in Times of India (11 December 2004), 
http://articles.timesofindia.indiatimes.com/2004-12-11/india/27149487_1_media-hype-terrorists-manorama-devi 
56 Amnesty International, Briefing on the Armed Forces (Special Powers) Act (8 May 2005), 
http://www.amnesty.org/en/library/asset/ASA20/025/2005/en/41fc59d2-d4e1-11dd-8a23-
d58a49c0d652/asa200252005en.html 
57 Reported in Imphal Free Press (4 April 2011), at 1 
58 Reported in The Sangai Express (22 April 2011), at 1 and 4. 
59 Human Rights Watch, "These Fellows Must Be Eliminated": Relentless Violence and Impunity in Manipur (2008), at 
44-45 
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The frequent violations and culture of impunity led to protests by civil society activists in 
Manipur who have been campaigning and litigating for the repeal of the Act since the 
1980s.60 An exceptional mode of protest against the Act is that of Ms. Irom Chanu 
Sharmila, also known as the "Iron Lady of Manipur", a civil rights activist and writer. She 
has been on hunger strike since 2000 demanding the repeal of the Act, which she blames 
for violence in Manipur and other localities in the northeastern part of India. Sharmila 
has been repeatedly arrested on charges of attempt to commit suicide61 and forcibly fed 
by her prison wardens. Her protest is probably the world's longest hunger strike.62

On 27 November 1997 the Supreme Court of India rendered its judgment in Naga 
People's Movement for Human Rights v. Union of India.  In this case the validity of the 
Act was challenged by means of a writ petition before the Supreme Court of India. The 
petitioner alleged that the Act had violated constitutional provisions that govern the 
procedure for issuing proclamations of emergency, and upset the balance between the 
military and civilian and the Union and State authorities. The Court rejected those 
contentions. It found that the Parliament had been competent to enact the Act and ruled 
that its various sections were compatible with the pertinent provisions of the Indian 
Constitution. In particular, the Court held that the application of the Act should not be 
equated with the proclamation of a state of emergency, which led to it finding that the 
constitutional provisions governing such proclamations had not been breached. The 
Court further emphasised that the military forces had been deployed in the disturbed 
areas to assist the civilian authorities. As these authorities continued to function even 
after the military's deployment, the Court held that the constitutional balance between 
the competencies of the military and the civilian authorities had not been upset. Equally, 
the Court found no violation of the constitutional balance of competencies of the Union 
and State authorities. What the Court did not address was the compatibility of the Act 
with India's obligations under the ICCPR or other international obligations. This is 
notwithstanding the general rule of Indian constitutional law, confirmed by the Supreme 
Court in another case decided in 1997,

  

63

The position of the Supreme Court of India carries immense persuasive weight while 
interpreting the constitutional vires of the Act. One could argue that the main points of 
discussion concerning the constitutionality of the Act in Naga People's Movement for 

 that the courts must have regard to international 
conventions and norms when interpreting domestic statutes. 

                                                 

60 The first Writ Application challenging the constitutional vires of the Act was filed in the Supreme Court on 10 
October 1980 
61 Under section 309 of the Indian Penal Code which makes an attempt to commit suicide a punishable offense. 
However the Supreme Court of India in a judgment delivered on 7 March 2011 stated: "… the time has come when it 
should be deleted by Parliament as it has become anachronistic." (Aruna Ramachandra Shanbaug vs. Union of India et 
al., Criminal Writ Petition 115/2009) 
62 Interview conducted on 3 March 2011 in London with Babloo Loitongbam, Executive Director of Human Rights 
Alert. The continuing detention of Sharmila poses a serious question of its compatibility with her internationally 
recognised human rights, such as the right to freedom of expression. 
63 Vishaka et al. v. State of Rajasthan et al., 1997 AIR 3011. It is interesting to note that this judgment, known as a 
watershed event in Indian jurisprudence was delivered in August, whereas the Naga People's Movement case was 
decided by the same court in November, both in 1997 
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Human Rights revolved around the procedures followed during the enactment and the 
implication of the Act in the centre-state relations. However, the Supreme Court of India 
has been liberal in reading in international human rights jurisprudence to be applied at 
the domestic level. For instance in 199664 the Supreme Court extensively drew inspiration 
from the General Comment adopted by the Human Rights Committee to decide upon 
the question of reservations, a process the Court refrained to engage in while deciding 
the case on the AFSPA. The Court has held on various occasions that although ratified 
international treaties do not automatically become part of domestic law they are 
nevertheless relevant to constitutional interpretation, with reference to article 51 (c) of 
the Constitution which directs the state "to endeavour to foster respect for international 
law and treaty obligations in the dealings of organized peoples with one another". This 
provision does not confer a justiciable right. It, however, encourages the government to 
strive to achieve in good faith the objectives of the ratified international treaty through 
executive or legislative actions. It is this provision that the Indian courts have liberally 
interpreted to read in within the domestic framework the country's obligation under 
international human rights law. A fitting case to the point would be the Kesavananda 
Bharati case.65

The principle was developed further and applied without hesitation in the Vishaka case 
where the Court said: "… [i]n the absence of domestic law occupying the field to 
formulate effective measures to check the evil of sexual harassment of working women 
at all work places, the contents of International Conventions and norms are significant 
for the purpose of interpretation of the guarantee of gender equality, right to work with 
human dignity in Articles 14, 15, 19(1)(g) and 21 of the Constitution and the safeguards 
against sexual harassment implicit therein. Any international convention not inconsistent 
with the fundamental rights and in harmony with its spirit must be read into those 
provisions to enlarge the meaning and content thereof, to promote the object of the 
Constitutional guarantee".  

  The then Chief Justice of India, Justice Sikri, while deciding the case said: 
"… [i]t seems to me that, in view of Article 51 of the directive principles, this Court must 
interpret language of the Constitution, if not intractable, which is after all a intractable 
law, in the light of the United Nations Charter and the solemn declaration subscribed to 
by India". 

It follows that under Indian domestic law, wherever possible, a statutory provision must 
be interpreted consistently with India's international obligations, whether under 
customary international law or an international treaty. If the terms of the legislation are 
not clear and are reasonably capable of more than one meaning, the treaty itself becomes 
relevant, for there is a prima facie presumption that the Parliament does not intend to act 
in breach of international law, including therein, a specific treaty obligation; and if one of 
the meanings which can reasonably be ascribed to the legislation is consonant with the 

                                                 

64 T.M.A. Pai Foundation et al. v. State Of Karnataka et al., 1996 AIR 2652 
65 Kesavananda Bharathi vs. State of Kerala, (1973) Supp. SCR 1 
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treaty obligations and another or others are not, the meaning which is consonant is to be 
preferred.66

Considering the question of domestic applicability of the principles of customary 
international law the Court did not have any hesitation in holding that: "…once these 
principles are accepted as part of the Customary International Law there would be no 
difficulty in accepting them as part of the domestic law. It is almost accepted proposition 
of law that the rules of Customary International Law which are not contrary to the 
municipal law shall be deemed to have been incorporated in the domestic law and shall 
be followed by the [c]ourts of [l]aw."

  

67

Despite all these affirmative and progressive steps in its pertinent jurisprudence, when it 
came to interpreting the Act, the Court fell short of its own established practice and 
failed to interpret the Act in compliance with India's international human rights 
obligations and the treaty obligation under the ICCPR in particular. 

  

Yet, there is hope since the Court did not merely say that the AFSPA is constitutional 
and leave it at that. By way of caution, probably reading in the arbitrary nature of the 
powers conferred by the Act to the persons working under the Act, the Court set out 
some precautions for the implementation of the Act as follows: 

"While exercising the powers conferred under clauses (a) to (d) of Section 4 the officers 
of the armed forces shall strictly follow the instructions contained in the list of Do's and 
Don'ts issued by the army authorities which are binding and any disregard to the said 
instructions would entail suitable action under the Army Act, 1950. The instructions 
contained in the list of Do's and Don'ts shall be suitably amended so as to bring them in 
conformity with the guidelines contained in the decisions of this Court and to 
incorporate the safeguards that are contained in clauses (a) to (d) of Section 4 and 
Section 5 of the Central Act as construed and also the direction contained in the order of 
this Court dated July 4, 1991 in Civil Appeal No. 2551 of 1991. A complaint containing 
an allegation about misuse or abuse of the powers conferred under the Central Act shall 
be thoroughly inquired into and, if on enquiry it is found that the allegations are correct, 
the victim should be suitably compensated and the necessary sanction for institution of 
prosecution and/or a suit or other proceeding should be granted under Section 6 of the 
Central Act". 

There has been no effective review of these directions so far. For instance, the Central 
Bureau of Investigation of India only lists 118 applications that sought prior sanction for 
prosecution, of which only 5 are from Manipur. This is contrary to the statistics available 
as to the number of civil cases in which Indian courts have awarded monetary 
compensation to victims. If the number of writ petitions - from Manipur itself there have 
been more than two dozen cases - is an indicator of the extent of violations of the 
                                                 

66 See D. D. Basu, Introduction to the Constitution of India, 20th Edition (New Delhi, 2002) 
67 Vellore Citizens Welfare Forum v. Union of India et al., 1996 AIR 2715 
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Supreme Court's directives, it is time for an effective review of the AFSP Act. It is also 
important to note that a remedy under the writ jurisdiction is not punitive in nature. A 
prosecution by means of the "procedure established by law" has never happened.68

The Union Ministry of Home Affairs set up a Committee

 There 
has been no other single case prosecuted so far. 

69 chaired by a retired justice of 
the Supreme Court B. P. Jeevan Reddy with the remit to review the provisions of the Act 
and report to the Government on whether amendment or replacement of the Act would 
be advisable. Having conducted extensive studies and consultations, the Committee 
reported in 2005 that it had formed "the firm view" that the Act should be repealed as 
"too sketchy, too bald and quite inadequate in several particulars".  It went on to 
emphasise that "recommending the continuation of [this] Act, with or without 
amendments, [did] not arise". 70

The Committee felt it necessary to further specify the following: "We must also mention 
the impression gathered by it during the course of its work that the Act, for whatever 
reason, has become a symbol of oppression, an object of hate and an instrument of 
discrimination and high-handedness". These recommendations were never carried out 
and the report itself was not officially made public. 

 

In addition to the Jeevan Reddy Committee, the Second Administrative Reforms 
Commission in its 5th Report of 2007 has also recommended the repeal of the AFSPA.71

In the theatre of Jammu and Kashmir, the Chief Minister of the state has been running 
between the state and national capitals since the state legislature passed a resolution to 
authorise the partial withdrawal of this law from the state. The army since then has been 
claiming that its operative framework would be compromised should the law be 
withdrawn.  

 
The Commission stated "after considering the views of various stakeholders came to the 
conclusion that AFSP [Act] should be repealed".  

In this context, the Chief Minister of the state is right in opining that the army's role is 
primarily to protect the country's border, and not to maintain law and order, at the 
expense of superseding the legitimate writ of the government, and thus in essence of the 
people. The army and the Government of India should not have pushed the matter to 
such ridicule. For the army to instruct the government, India is not Pakistan. 
                                                 

68 A case that could be considered to have come close enough is Sebastain M. Hongray v. Union of India et al., 1984 
AIR 571, where a writ of habeas corpus was filed before the Supreme Court of India concerning the disappearance of 
two persons Mr. C. Daniel and C. Paul since their arrest from Huining village in Manipur on 10 March 1982. The 
Court by its order dated 24 November 1983 allowed the writ petition thereby directing the respondents 1, 2 and 4 in 
the case, to produce the corpus of the two missing persons on 12 December 1983 before the Court. The outcome of 
the case since then is not known. 
69 The Committee had as its members (1) Dr. S. B. Nakade an academic and jurist; (2) Mr. P. Shrivastav (IAS) Former 
Special Secretary, Ministry of Home Affairs; (3) Lt. Gen. V. R. Raghavan; and (4) Mr. Sanjoy Hazarika, Journalist 
70 Government of India, Ministry of Home Affairs, Report of the Committee to review the Armed Forces (Special 
Powers) Act, 1958 (2005) 
71 Second Administrative Reforms Commission Report, Report 5 - Public Order (June 2007), at 239 
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The architecture of impunity in AFSPA negates the notion that this law is legitimate. 
Army's demand to continue with AFSPA against the decision of the state legislature is 
against its constitutional mandate, to be under civilian fiat, and opposes the supremacy of 
the people. That some officers in the army are applying unwarranted and inappropriate 
pressure upon the government not to withdraw the law from operation is in essence 
insult of legislative wisdom. It reiterates the universal truth that an army, if allowed to 
operate with impunity, would not prefer to return to be under the control of civilian 
authority.  

The only force, to which the country's armed forces must surrender, unconditionally, is 
to its people. The Indian Army does not have a mandate beyond the constitutional 
premise that Indians decided to practice since 1950. To demand otherwise is nothing less 
than pushing a democratically elected civilian government to revolt against its own 
security forces. 

There is no merit in the army's contention that the soldiers follow their code of conduct 
when operating in areas where the AFSPA is enforced. The AHRC has documented 
more than 300 cases so far where the army has openly violated every expected norm of 
operative justice and law, where AFSPA is in force. The conversation of the dead from 
hundreds of unmarked graves identified by the State Human Rights Commission of 
Jammu and Kashmir is gruesome proof to the fact that the Indian Army has 'done their 
job' as it suited them. That thus far there has been not a single prosecution or 
independent and transparent investigation concerning the unmarked graves in the state 
reiterates that the impunity is absolute. 

The argument that AFSPA helped control secessionist or otherwise destructive activities 
is equally false. The brutalities committed by the armed forces under the protection of 
AFSPA against the people have deeply alienated the people from rest of the country. It 
has fuelled intolerance, breeds mistrust, generates and maintains fear. AFSPA is the 
iniquitous fountain of moral reasoning that supports militant and religiously 
fundamentalist organisations and helps them seek and receive support from at least three 
different neighbouring countries. The commendable move by the Jammu and Kashmir 
state government is to address this. It has to be supported, that similar actions could be 
initiated in other places, for instance in Manipur. 

The army's dependence upon this draconian law can be interpreted, that the army is 
incapable of operating in a transparent and accountable environment, and is against the 
interest of the nation. It contradicts the highest morale the Indian Army is sworn to 
maintain. That the secessionist and militant forces require the cover of impunity to 
operate, the brute violence such entities commit and the nature of internal and external 
support they receive must not be the defining rationale of the operative framework of a 
disciplined force. 

What happens in India will have an impact upon the region. That the Indian Army 
dictating the government about security policies will further encourage armed forces in 
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countries like Sri Lanka where the present president is using his military might to subdue 
democratic debates in that country. It could discourage discussions about the 
accountability of the Nepal Army and that of the former armed Maoist cadres for the 
human rights abuses they are accountable for. It will foster the operative impunity 
enjoyed by state forces like the Rapid Action Battalion in Bangladesh and allow them 
remain unaccountable for human rights abuses. Whenever these issues get discussed in 
regional or international fora, India would have no moral voice to support calls for 
accountability should the Indian Army enjoy despicable impunity within India. 

Indian Army is not above the parliamentary writ. That it has started exhibiting some of 
the despicable tendencies of the Pakistan Armed Forces that have repeatedly overridden 
democratic writs allowing democracy to make only cameo appearances in that country 
has to be reprimanded at its onset. That the country's army claiming that it requires an 
aura of impunity to operate could be interpreted as a warning that the army might be 
becoming incompatible to function within a democratic space.  

The AFSPA's central provisions, including the blanket authorisations to use lethal force, 
arrest and enter and search without any additional warrant or pre-condition, coupled with 
the all-embracing immunity provision that indiscriminately covers all military officers 
effectively providing them with carte blanche to act as they see fit, are incompatible with 
India's international obligations under the ICCPR, namely its articles 2 (3), 6, 7, 9, 17, and 
21. This finding is borne out by concerns over the Act's application in Manipur and other 
States of north-eastern India, which has been characterised by a number of credible 
allegations of extrajudicial killings, torture, ill-treatment, enforced disappearances and 
arbitrary detention in a climate of complete impunity. There are no reported cases of any 
military officers involved having been held accountable. 

India has not availed itself of the right to derogate from the ICCPR pursuant to article 4 
with the effect that the ICCPR is fully applicable in Manipur. However, the AFSPA is 
essentially an emergency legislation and therefore, by definition, its temporal scope of 
application should be limited and clearly defined. The prolonged application of 
emergency legislation sustains, reinforces or even creates the exceptional state that may 
justify emergencies, and has therefore become the cause rather than the effect of the 
prevailing situation. Unsurprisingly, the Act, that is the most visible legal manifestation of 
this undeclared state of emergency, has been repeatedly condemned by various UN treaty 
bodies.  

The extraordinary legislative measures which were originally conceived of as being of an 
exceptional and temporary nature but were subsequently left to apply for an unlimited 
period of time not only undermine internationally recognised human rights but also 
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erode the mutual confidence between the authorities and society and may contribute to 
the delegitimation of the state as a whole.72

Caste-based discrimination: 

  

At 5 pm Indian standard time on 14 October 2011, the Chief Minister of Uttar Pradesh, 
Ms Mayawati, inaugurated a park in Noida, that Mayawati claims is a Dalit memorial to 
symbolise Dalit liberation and power in India. Noida is close to New Delhi, the national 
capital. It is reported that the park, constructed at the expense of 685 crore Indian 
Rupees of taxpayers' money, has more than two dozen statues of Mayawati and her 
political mentor, Mr Kanshi Ram. The park also has statues of real Dalit icons like Dr. B. 
R. Ambedkar, in an attempt to justify the expenses or probably to make a statement 
which Mayawati mistakenly believes, that Mayawati and Ambedkar are of equal standing. 
However, in India, Mayawati is THE political face of Dalit liberation. 

Hundreds of Dalits, including Dalit children starve to death each year in Uttar Pradesh, 
where Mayawati is the Chief Minister. It is estimated that every third Dalit child in the 
state is malnourished. Yet, spending such money on concrete, marble and granite in 
constructing what is called a Dalit park, is nothing but a shameful example of criminal 
wastage of public funds, for which Mayawati should be prosecuted. It is nothing more 
than a Bokassan style shameless self-indulgence. 

While the Dalits for whom Mayawati allegedly work for continue to live in abject 
poverty, their votes have made her today a millionaire, from her humble beginnings as 
the daughter of a postal employee. With no other source of reported income other than 
her salary and allowances as an elected representative, none cares to ask how did 
Mayawati acquire such wealth. 

It is reported that Mayawati has instructed her police officers to refuse registering cases, 
as much as possible, particularly concerning atrocities committed against the Dalits, so 
that on records, the administration can claim that during Mayawati's tenure as the Chief 
Minister of the state, the crime rate in the state has drastically reduced. Yet, for the 
ceremony held on 14 October, the state administration arranged for 2,500 policemen. 
This includes nine Provincial Armed Constabulary companies, 175 traffic policemen, 50 
women cops, 1050 police constables, 184 Sub Inspectors, 25 Station House Officers, 15 
Superintendents of Police and seven Additional Superintendents of Police. This is in 
addition to the anti-sabotage units, bomb disposal squads, National Security Guard 
teams, local intelligence units, fire service units, emergency medical assistance units and 
the members of the Chief Minister's security. The mobilisation of these government 
agencies, just for the day, also involves enormous additional expenses to the public 
exchequer. None of this indeed will help a bit to improve the condition of the Dalits in 

                                                 

72 Djema'a al Seyed Suleymane Ramadhan v. Egypt, Working Group on Arbitrary Detention, Opinion No. 18/2008 of 
8 September 2008, UN Doc. A/HRC/13/30/Add.1 (2 March 2010), at para. 21 
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Uttar Pradesh or in India. All this apart, the 84-acre project is also allegedly an 
environmental disaster. However, none of this has deterred Mayawati. 

Had the state government of Uttar Pradesh intended to improve the conditions of the 
poor, in particular that of the socially boycotted Dalits, there are steps the government 
could have taken. This includes among others: cracking down on corruption in the public 
food distribution system, which is largely under the control of privileged castes like the 
Brahmins and Yadavs (many Mr Mulayam Singh Yadav as the Chief Minister); ensuring 
that the complaints regarding the implementation of the Mahatma Gandhi Rural 
Employment Guarantee Schemes are immediately dealt with; ensuring proper 
functioning of government schools that would allow the Dalit children to seek and 
obtain education; guaranteeing that there is no discrimination of the Dalit children 
and/or their mothers in rural health guaranty programmes; ensuring that the practice of 
bonded labour in the state that exploits the Dalits is put to an end; ending the evil 
practice of manual scavenging; and above all, complaints of discriminatory practices 
against the Dalits are investigated and prosecuted. The state government has done 
nothing in achieving any of these. Yet, the Chief Minister who heads the government 
believes, and many Dalit groups concur, that the park Noida would contribute 
profoundly towards ending caste based discrimination in the country. 

To bring about social change, what is required are the tools for social engineering. This 
includes an administration with the resolve to end the unacceptable status qou of Dalit 
discrimination and a Dalit leadership who are willing to challenge corrupt individuals like 
Mayawati on the ground. It also requires a rule of law framework, which includes a 
functioning policing system and other institutions like the courts which are equipped to 
deal with crimes like caste based discrimination promptly and effectively. None of this is 
debated in one of the most lawless states of the country, Uttar Pradesh. 

Yet, what it has today is a Chief Minister who wastes public money in constructing 
memorials and parks filled with her own statues. This is not any investment for the 
future, but sealing the destiny of some of the most underprivileged in the country. In 
that, the inauguration of the Dalit park is the state-sponsored celebration of the 
monstrosity of it. 

The caste system is a powerful tool for social segregation. It runs deep in the minds of 
Indians and has implications in everyday life. It weakens the human urge to excel and 
liberate since there is little chance of rising above one's status at birth. Despite caste 
being a violation of international human rights standards and domestic law prohibiting 
caste-based discrimination it continues to exercise a debilitating influence on the lives of 
millions in India daily. 

The Constitution of India provides certain safeguards against caste discrimination. 
However, the constitutional remedy is often inaccessible to Dalits and lower castes, 
therefore literally taking away the equality quotient of human rights in terms of 
implementation. Considering India's vastness and its limited resources and poverty, the 
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possibility of a victim, who is otherwise deprived of basic standards of living, 
approaching a constitutional court is most unlikely. Compounded by the burden of 
expenses in litigation and the immense time it takes for reaching a final verdict, such legal 
attempts are rarely taken by victims. The Scheduled Castes and Scheduled Tribes 
(Prevention of Atrocities) Act 1989 criminalises atrocities committed against members of 
the Dalit community and other lower castes. The rules formulated in accordance with the 
legislation also provide for protection to the lower castes and are more preventive in 
nature. However, the law and rules are limited. They do not address the root cause: the 
caste system itself. In cases where compensation is awarded, the amount of damages is 
far below international standards. 

Section 153A of the Indian Penal Code, which provides for punishment for instigating 
acts of enmity between groups based on religion, race, place of birth, residence and 
language all but unenforceable since the burden of proof in criminal trials is so high. The 
chances of a probable conviction are low. The national and state-level human rights 
commissions do not have any authority to take affirmative action when receiving a 
complaint, be it of caste-based discrimination or otherwise. The powers of these 
institutions are not legally enforceable. Sections 12 and 13 of the Scheduled Castes and 
Scheduled Tribes (Prevention of Atrocities) Act limit the authority of the rights 
commissions to receipt of complaints, inquiries and inspection. They can then choose to 
either refer the matter to the appropriate authority for further action or provide advice to 
the government. This limitation makes the institutions incapable of protecting human 
rights. Their orders are limited to recommending the government collect a fine from a 
perpetrator and disburse an amount to the victim. If the perpetrator is not an employee 
of the government, the possibility that the order will be implemented is low. Even when 
the perpetrator is a government employee the order is often not executed. This makes a 
mockery of the system and discourages victims from approaching these institutions. 

Gerrymandering the right to food to suit a development paradigm 
Mr. Montek Singh Ahluwalia, the Deputy Chairman of the Planning Commission has 
been in the news this year for "understating poverty" in India. The controversial affidavit 
on Below Poverty Line (BPL) by the Planning Commission, filed in the Supreme Court 
in September this year, held that people earning more than Rs 25 in rural areas and Rs 32 
in urban areas do not come under the category of the poor. 

Fierce criticism followed, from the opposition, activists and sections of the government. 
Reputed sources accused the Commission, as "the Commission is no more an institution, 
but a syndrome" … and … "must be treated and cured".73

                                                 

73 Errors of commission, Indian Express, Pratap Bhanu Mehta, 6 October 2011 

 This led the Commission to 
issue an explanation on 3 October 2011 in a press conference held jointly by Mr 
Ahluwalia and Rural Development Minister Mr. Jairam Ramesh. The minister clarified 
that the poverty estimates of the Commission will not be used to decide which 
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households are eligible for government schemes intended to help the poor - subsidised 
food grains, for example.  

The reality of poverty and child malnutrition underlines the anger against the 
Commission's report. The country accounts for 57 million of the world's 146 million 
malnourished children. Around a third of this children call India home. The country has 
the same rate of malnutrition as Ethiopia (47 per cent) and Nepal and Bangladesh (48 per 
cent). This is in stark contrast with the figures for China (eight per cent), Thailand (18 
per cent) and even Afghanistan (39 per cent), according to a global report released by the 
United Nations Children's Fund.74 At the current rate of progress, the Millennium 
Development Goals to halve child hunger by 2015 will not be reached till 2025.75 - 2011 
annual report of Millennium Development Goals shows that India fails to contributes 
eradication of child malnutrition in Asia and there has been no actual improvement in 
poverty and child malnutrition. A large number of deaths of children aged less than five 
years could be averted in India if simple health interventions along with correct feeding 
practices were universally applied. Unfortunately one out of every three adult women is 
underweight and therefore at risk of giving birth to low-weight babies. Severe 
malnutrition is more frequent among girls (19.1 per cent) than boys (16.9 per cent).76 
While most infants in India are initially breastfed, only 37 per cent children are 
exclusively breastfed for four months.77

The most important question then is why is it so and who is responsible? Probably the 
question carries much weight when the nature has blessed India with 20 agro ecological 
regions and 60 sub-regions to produce the widest variety of food grains, fruits and 
vegetables in the world. Besides, the country has the largest diversities of livestock in the 
world with 26 breeds of cattle, 40 of sheep, 20 of goats and 18 of poultry. All the world's 
eight buffalo breeds are found in India. India produces 11 per cent of the world's 
vegetables and 15 per cent of fruits. Nearly 10.78 per cent of flora of the world is found 
in India.

 The statistical data portrays an additional picture 
of gender-based discrimination and the higher rate of vulnerability of the girl child as 
well. 

78

With so much of food back up India can easily fight malnutrition and hunger. The point 
is whether the country has the political will to do so. In spite of Supreme Court's ruling 
disallowing conversion of fertile agriculture land into non-agriculture purposes, 
thousands of hectares of productive land with forward and backward linkage have been 
converted into concrete jungles, worse, for industrial purposes like ore excavation and 
processing. State governments earn 40 per cent of their revenue from the stamp duty 
used for the sale of land. Interestingly the recent farmers' agitation in Uttar Pradesh was 

  

                                                 

74 UNICEF Report on India 2009 
75 Progress for Children: A Report Card on Nutrition, 2006. There has been hardly any progress since then, and there 
are no credible, non-governmental statistics to prove improvement. 
76 Ibid. note 73 
77 Id. 
78 Kerala Agricultural University, India Profile, republished 2011 
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not to protect the agriculture land but to give higher compensation to farmers. This will 
lure farmers to sell their agriculture land.  

In the last 10 years the cost of farmland near urban centres has increased 30 to 40 times. 
At the same time the state governments and the Union government vigorously pushes a 
development policy that premises industrial development at the top of the pyramid that 
self-sustenance of farmers, members of the forest tribes and the rural poor through their 
established and naturally balanced modes of agricultural production and survival. In 
addition industrial development provides the opportunity for everyone supporting the 
government to exploit the 'illegal' proceeds offered by industrialists to allow them to 
exploit natural resources at the expense of the communities forcibly evicted from their 
lands for industrial purposes. The largest Foreign Direct Investment programme of 
India, the Pohang Steel Company (POSCO) project is an example.  

Despite reports pointing to a series of human rights violations as well as adverse 
environmental impact by all government-sponsored committees that have studied the 
project, the Ministry of Environment and Forests cleared the project in January 2011, 
subject to 28 conditions. The state government's unwarranted and illegal use of brute 
force by the state police against those protesting against the implementation of the 
project, the latest of which that has been reported to us happened in June 2011. On this 
occasion also the police attacked the villages while they were peacefully protesting against 
the project. The National Commission for the Protection of Child Rights (NCPCR), 
made adverse observations about the manner in which the state police behaved to the 
villagers, including the occupying of schools, that prompted the Commission to direct 
your government the immediate withdrawal of police force from the schools. 

The Memorandum of Understanding (MoU) between the state government and POSCO 
expired in June 2011 and is yet to be renewed. While the MoU is being examined by the 
Law Department, the government has announced that it would hand over 2000 acres of 
cleared land to POSCO when the MoU is renewed. In this backdrop, the fact that the 
government going ahead with any project related land work without a renewed MoU 
would be legally untenable and thus challengeable in a court of law. Further, the people 
of the state, in particular those who are directly affected by the implementation of the 
project, and not just the state's bureaucrats, the state cabinet and the POSCO, has a right 
to know the terms of the MoU, should it be renewed. 

The 2000 acres being handed over in the name of 'public interest' are claimed as 
government land, acquired by the Industrial Development Corporation of India (IDCO). 
To this end, 60,000 trees on this land have already been cut, and an estimated ten times 
more trees will be cut in total. Deforestation may only benefit the POSCO and indirectly 
the government from the revenue generated from the project. The environmental impact 
caused by the massive deforestation is no 'public interest', nor is it 'public responsibility' 
to bear the long-term consequences of deforestation. The bureaucratic notion and 
reasoning that there is public interest for the land to be cleared for the POSCO project 
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has no factual basis. The decision is legally challengeable and would not even stand the 
basic test of reasonableness and proportionality in a court of law. 

The government has in fact been misusing the term 'public'. Forestland claimed as 
government land is actually public land, which forest dwellers, farmers and adivasis have 
been depending on for generations. Just like the air, sea, or river, those who depend on 
the forest for their survival, have so far shared it. They have their own rules for its use, 
protection and conservation, set over generations. The government is aware of the 
reports made by the Committees who have studied the project. Yet, it is disheartening 
that the government choose to ignore the claims under the Forest (Right) Act 2006 of 
the forest dwellers upon the land now proposed to be used for the project, on the guise 
that there were no such claims. This issue has not been properly reviewed so far. If the 
government insists that the project is for 'public interest', it should give priority to the 
real public - people living and depending upon the forest. 

The conversion of public land to government land, for private interest supported by the 
government, without considering the potential of the brunt it will definitely cause upon 
the livelihood of the people who depends on the land, and its impact upon the 
environment appears to be ignored by the government. For instance, the Casuarina tree, 
known as a cyclone protector in the area, is being cut down. Regardless of their opinions 
about the POSCO project, all the villagers are concerned about their protection from 
natural disasters in the future. This act alone depicts how contrasting is the alleged cause 
'public interest' and the mode of implementation of the project. 

The AHRC has reported the government's failure to protect villagers from criminals 
hired by construction company, who attacked the villagers while they were peacefully 
protesting in September 2011 against the road construction related to the project. The 
government failed to investigate the matter or punish those responsible for committing 
crimes. Further, it is shocking to know that the company has already started taking law 
into their own hands, that too by employing criminals to silence opposition. The fact that 
there has been no action against this by the government reiterates the villagers and 
general suspicion that the government favours POSCO as against the people. The recent 
decision to resume construction and forest clearance for the POSCO project will lead to 
further human rights violence against the villagers. 

At the moment the government's policies are flawed and favours, arbitrarily, the 
industrialists against agrarian or land reforms. The following case illustrates how law and 
policies are flouted in implementation and realties far different from theories concerning 
rural poverty elimination and Dalit protection in India. The failure in the enforcement of 
domestic laws and policies allow discrimination against the Dalits and the most 
marginalised. The resultant environment directly threatens their very right to decent 
existence and aggravates the food insecurity. This is the root cause why the Dalits and 
the poor remain the most vulnerable social group who face severe child malnutrition and 
maternal mortality rate in India, a contributing factor for India to have the highest 
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Hunger Index in Asia. The situation is further aggravated when the police and the district 
administration neglects their duties and fails to take actions. 

On August 28, 2010, the upper caste priest of a local Hindu temple and one Mr. 
Karunakar Bhoi, who is also from the upper caste, denied three women from the Bauri 
community of Ranapada village from entering the temple. When Karunakar saw the 
three women trying to enter the temple, he abused them by referring to their caste and 
suggesting their 'low origin' and said: "who gives you this right to enter the temple?" The 
women asked back: "Why are you behaving like this, are we not human beings or 
Hindus?" The priest and the other upper caste, who were at the temple, refused the 
women entry to the temple, and charged a penalty of Rs. 50,000 on the women. 

The women were forced to admit that they would pay the penalty, under threat. The 
following day, the women filed a complaint regarding the incident at the local police 
station. The complaint was registered as a case, with no. 160(36) against Karunakar Bhoi 
for offenses punishable under the Indian Penal Code, 1860 under Sections 294, 323, 341 
and 806 of the Code. 

On September 8, non-Dalit villagers, mostly from the upper caste, from 54 neighboring 
villages held a meeting near the temple where the women were denied entry and went to 
the Ranapada village with the plan for attack the Dalits. They shouted at the Dalit 
villagers and threatened to kill them. Mr. Dwijaraj Pradhan allegedly threatened in the 
public that: "Today we will beat up all the Dalits. All Dalits should come out of the 
houses, we will kill you otherwise."  

At that time, Mr. Gadadhar Bhoi, Mr. Golekha Bhoi, Mr. Kalu Bhoi, Mr. Nakula Bhoi, 
Mr. Iswar Das and Mr. Rajkishore Bhoi, six Dalits residing in the locality, were on their 
way home from the market approached the non-Dalit crowd. Spotting them, the upper 
caste villagers surrounded them and assaulted all the six Dalits. Then the mob dragged 
Gadadhar Bhoi into a small cabin and locked him inside. At about midnight they tried to 
set the cabin on fire with Gadadhar Bhoi inside. 

The police arrived to rescue Gadadhar Bhoi. But the upper caste villagers surrounded the 
officers and reportedly assaulted them. The police however left the scene without 
arresting anyone. On the next day the Dalit villagers filed cases against 73 villagers who 
came to attack them. Till today, only four out of 73 accused were arrested despite most 
of the persons accused of the crime reside in the locality. The fact that the upper caste 
villagers assaulted the police and that many of them, despite being named by the Dalits in 
the complaint, are not arrested by the police shows the power of the upper caste 
community in rural India. 

On September 15, non-Dalit villagers once again organised a meeting in Raibidhar 
market reportedly to met out further acts of caste-based vengeance against the Dalit 
villagers. A police force was sent to the market to disperse the criminal gathering. 
However the non-Dalit mob pelted stones at the police, injuring several police officers. 
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The police had to call for additional support of two more platoons to disperse the violent 
mob. 

Meantime, on October 15, an independent fact finding team that conducted a field study 
on the issue found that not much actions were taken by the administration to prevent the 
ongoing and further brewing of caste-based and communal violence in the locality, 
resulting out of the innocent attempt of three Dalit women attempting to enter a temple. 
The fact finding team thus recommended the District Collector -the administrative head 
of the district - and other state agencies like the police to take immediate actions, first by 
conducting an inspection of the villages, paying compensation to the victims and 
immediate arrest of the rest of the other perpetrators and further to prosecute the 
perpetrators under proper offences under the Scheduled Castes and Scheduled Tribes 
(Prevention of Atrocities) Act, 1989 and the Scheduled Castes and Scheduled Tribes 
(Prevention of Atrocities) Rules 1995. Expressing concern of the sudden lack of 
employment and the repossession of the leased farmlands the fact-finding team also 
urged the district administration to provide immediate employment for the Dalit families 
under the rural employment guarantee scheme. To date, none of these recommendations 
have been earnestly complied with by the administration. 

Immediately after the incident, non-Dalit villagers who leased the farmland for share 
cropping to the Dalit villagers took the lands back. The upper caste landlords blocked 
access roads to the Dalit hamlets as well as some lands. The Dalit are denied all forms of 
labour by the upper caste. Even shopkeepers have started refusing to sell articles like 
vegetables or food to the Dalits. This has wrecked havoc in the 83 Dalit families who are 
now socially ostracised because they depended upon employment and agriculture in the 
farmlands of the upper caste. Today, all the families face starvation, hunger and resultant 
malnutrition. Throughout the country, social ostracisation and collective punishment is a 
common form of punishment meted out against the Dalits in India by the upper caste 
whenever the upper caste alleges challenges to the caste structure by the Dalits. In all 
such incidents, the relative economic superiority of the upper caste places them at an 
uneven level of bargaining position as against the poor Dalits. The upper caste 
communities use this as an effective weapon to force the Dalit communities into 
submission. 

The failure of the state, and in particular of the district administration, in effectively 
challenging the upper caste works as a catalyst in such circumstances in favour of the 
upper caste superiority. In this case, despite several calls and complaints by the Dalit 
families, the state or district administration has not acted at all. On their part, the Dalit 
families on October 5, applied for employment under the right to work programme 
(MGNREG Scheme). The Assistant Block Development Office (ABDO) asked the 
families to submit a group application, which the families did. But the application was 
subsequently rejected. The Block Development Officer (BDO) also denied employment 
under the MGNREGS saying that there was no job for the Dalits. Even though there 
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was a road construction work in January this year, the Dalits were denied employment 
once again. 

Since there was no work, the 83 families applied for unemployment allowance under the 
MGNREG Act that guarantees unemployment allowance if an applicant for job under 
the MGNREG Act is not employed within 15 days from the date of application for 
work. However, the BDO denied the unemployment allowance also to the Dalit families. 

In an attempt to prevent corruption the wages under the MGNREG is distributed 
through local banks. In a cruel twist of irony the local bank, the Union Bank of India, 
demanded the unemployed workers to pay Rs. 500 each as an initial deposit to open the 
bank account. This is against the government directive that directs banks to allow 
persons holding a job card under the MGNREG to open accounts with zero balance. 

Finally when some work was made available, the work was only enough to employ 20 
villagers. To ensure that everyone will be employed, the 83 families decided to divide the 
work among all the families, so that they could share the wages, Rs. 42,000 (USD 942) 
between them, for which the BDO agreed. Accordingly, 83 villagers worked for four 
days from January 3, 2011. Three months after completing the work, 80 villagers received 
payment. However, they were not paid the statutory minimum wage. It was increased 
from Rs. 100 to Rs. 125 per day since January 2011. An enquiry by the local human rights 
groups revealed that the members of the Panchayat (elected village council), have 
obtained signatures of the employees to be paid under the MGNREG, in blank muster 
roll instead the employee personally signing the register at the bank or in the presence of 
a bank employee, which is a violation of the MGNREG Act. It is suspected that the 
Panchayat members have played fraud upon the 80 employees since the Panchayat 
members have obtained the signatures from the employees in violation of the 
MGNREG Act. Beyond this four-day employment, there has been no other employment 
provided to the 83 families since then. Needless to say, all the 83 families are exposed to 
the food insecurity and hunger. 

The District Collector denies the fact that the Dalit families are facing serious 
discrimination and boycott by the upper caste from 54 villages. Only after several 
complaints and demands from the civil society groups, the officer assured that he would 
look into the matter. The Collector does not acknowledge the fact that he has a duty to 
implement and monitor the laws and policies that are related to the rights of all residents 
within his jurisdiction. 

While the above case illuminates the complicated web of corruption, prejudices, 
ineptitude and dysfunction of the entire system to the detriment of some of the poorest 
of poor, there are several other reasons that adds up to this rotten cart of problems.  

Some of the important issues are: 
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i. Discrimination and corruption in the implementation of rural health programmes; 

ii. Underfunding for such programmes; 

iii. The despicable forms of corruption practiced in the MNREGA programmes; 

iv. Forced eviction for industrial development; 

v. Landlordism and other forms of feudal practices like bonded labour; 

vi. Natural calamities like heavy rain and floods and lack of rain. 

While each one of the above issues requires informed and structured forms of 
intervention by the government, the AHRC is of the opinion that the primary 
responsibility of deaths caused by malnutrition and starvation should be placed upon the 
District Collectors of each district in the country. It is the District Collector's office that 
forms the lowest of the managerial and decision making level of the bureaucracy in a 
state, but the highest authority in each district. One of the important piece of 
information depended upon by the government to form policies aiming to eradicate 
starvation is gathered through the Collectors' office. But it is a stark reality that many of 
these officers are corrupt, bow down to political and financial pressures, practice 
prejudices of all forms against the poor, particularly the members of the tribal and Dalit 
communities, and do not even travel the length and breadth of their jurisdiction even for 
once during their entire tenure. Yet, today there is not a single effective state policy, 
anywhere in the country that can hold a Collector responsible for a starvation death, 
forced and illegal eviction or even unabated corruption or discrimination practiced by the 
lower ranks of the government officers, including a health worker or a licensed 
government contractor. 

The AHRC is of the opinion that even if there is a paradigm shift in today's ill-conceived 
government policy of, says for example, break-neck-speed development into one of 
sustainable development through public audit and consultation, starvation and 
malnutrition will continue unless there is an enforceable accountability mechanism 
brought in to make the officers in the rank of District Magistrates/Collectors responsible 
and accountable.  

Conclusion: 
The Prime Minister of India, Dr Manmohan Singh, addressing the sixth annual 
convention of Information Commissioners in New Delhi has said that the government 
will be critically reviewing the Right to Information Act, 2005 so that the legislation does 
not "affect the deliberative process in the government". In his speech delivered on 14 
October, addressing the conference the Prime Minister indicated some areas where the 
law should be recalibrated according to the government, so that genuine public interests 
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can be upheld, whereas vexatious demands that could clog the system with sheer volume 
in numbers can be prevented. 

The Prime Minister further said that the proposed legislation to protect whistleblowers 
would be enacted soon. He expected that the new law would help better implementation 
of the Right to Information Act and reiterated the government's commitment to control 
corruption and improve administration through legal, executive and technology 
initiatives. 

The AHRC appreciates the government's honesty in admitting, that whistleblowers and 
human rights defenders in India are at risk due to the absence of a protection framework. 
The AHRC also congratulates the government for its openness to acknowledge that 
improvement in administration - translate into governance - and prevention of 
corruption can only be realised through legal and administrative reforms aided by 
technology. However, such reforms to materialise, what is required is a functioning 
framework of the rule of law, a concept that is impossible to achieve without drastic 
reforms of the justice-rendering framework of the country. 

One example could be the proposed legislation to provide protection to whistleblowers. 
Even though legislation could bring a framework to provide protection, it cannot 
function without implementing organs, in this case, the police. The country's police today 
is a far cry of what police should be in a democracy. The institution suffers from wide-
ranging negative public perceptions, from being generally conceived as a corrupt entity; 
worthy of no trust by the people; a persecutor of the poor and a minion of the influential 
and wealthy; and inept to discharge duties, both physically and intellectually. All of this 
and perhaps many more of such negative impressions are based on at least six decades of 
the people's experience with their police; sans states, regions, politics and periods. So far, 
no government, state or central, has tried to rescue the police from the deep moral as 
well as intellectual turpitude the institution has plummeted into. Expecting these officers 
who suffer from a state of deep demoralisation to provide protection and for those who 
are at threat to approach the police seeking help just because there is a new law, is 
nothing more than a fallacy, worse, a belief based on self-deceit. 

The public have similar perception based on experiences, concerning other justice 
delivery institutions in the country, for example the judiciary. Today the Indian judiciary 
is overburdened and ill-equipped to cater the demands of a rapidly changing and 
legitimately demanding society. It is like this since the past two decades. Twenty-two out 
of the past thirty seven chief justices of the country have, in unambiguous terms, said 
that the country's judiciary is incapable to deal with the overwhelming pendency of cases. 
The twenty-two judges include every one who has served the country in the capacity of 
the Chief Justice of the Supreme Court of India since 22 February 1978, the day on 
which Justice Mr Y V Chandrachud took office.  

The current Chief Justice of India, Justice Mr H S Kapadia has reaffirmed the reality 
stated by twenty-two of his predecessors, immediately after he assuming office in May 
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2010. Yet, neither the judiciary, nor the government has made it a realistic priority to 
address the backlog of cases. The judges, driven by targets self-imposed and more often 
super-imposed by administrative orders of higher judges, find disposing cases 'somehow' 
and not often on merits as a means to dislodge themselves from this grinding deadlock. 
It might help reduce the numbers, but everyone know that the practice would serve the 
least to meet the ends of justice, perhaps it is in fact more delivering injustice. In essence, 
the judiciary is incapable of delivering justice anymore. 

When the investigative limb of the state suffers from low morale, inefficiency and the 
lack of public appreciation and the adjudicative limb suffers from enormous amounts of 
delay and incapacitated to deal with the sheer volume of work; chaos, confusion and 
inefficiency is a natural consequence. Translating this into the context of maintaining the 
rule of law implies that injustice is the norm and justice an exception in the society. 
Widespread corruption is a natural corollary of this quagmire. It is understandable thus 
for a citizen to use legislations like the Right to Information Act, 2005 to seek justice, 
which otherwise should have been achieved through normal means. That the Act often 
becomes a window of information, and through seeking information attaining remedies, 
should have been an anticipated result of the legislation. It is reality, that despite the 
extent of corruption and ineptitude the information sought under the Act has brought to 
attention of the public, and the debate it generated from villages to cities, the 
government has done nothing to bring about the change that is required to bring an end 
to this 'organised lawlessness' which is what today India is. 

Any government honest and serious in addressing this situation will require constructing 
architecture of governance intended to build a society based on the principles of the rule 
of law. This requires institutions, of the very minimum, the prosecution, police and the 
judiciary that are nurtured to accept and investigate complaints and deliver justice, in 
accordance with the basic laws that the society has decided to follow and the parliament 
legislated to implement.  

What is lacking in India is a discussion on these fundamental issues and the wrongly 
placed emphasis is on drafting new laws, which have no appropriate means to 
implement. Even the civil society, including the country's media are victim to this maya 
or fallacy where it is believed that legislations without implementing infrastructure could 
deliver results. It is for the civil society to lobby the government to redefine its 
restructuring priorities so that the eroded foundations to form a democratic state are 
reconstructed and strengthened.  

Perhaps the civil society in the country, along with its government, should spend time to 
seek and attain clarity in their understanding of what are the essential tools required to 
constitute a society where justice, equality and dignity guaranteed by the rule of law is the 
norm. In such an India, extrajudicial executions, caste based discrimination, corruption, 
malnutrition, starvation deaths and custodial torture will be an exception. The task is 
enormous, so is the change that Indians disserve. 
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