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The National Integrity System
The National Integrity System (NIS) approach was developed by Jeremy Pope to
understand the weaknesses of state institutions and the failings of previous reform
initiatives by asking about corruption from a number of perspectives: the causes of
corruption; the relationships of the Executive to other state institutions; key areas where
corruption occurs or where democratisation is constrained; those institutions or areas with
a role to play in promoting reform and democratisation, and for dealing with corruption;
progress with government strategy and donor anti-corruption initiatives; and the relative
strengths and weaknesses of these institutions or areas on an individual and collective
basis to ensure their own capacity to be free from corruption (‘corruption-proofing’) as
well as to promote a more integrated approach to dealing with corruption.

The Reconstruction NIS (RNIS) takes the approach further by using it to assess post-
conflict countries as they rebuild the state and move toward democratistaion. The RNIS
provides a framework through which to assess the impact and legacies of conflict, the
multiple political and institutional issues, and the role of donors, not only generally in
terms of reconstruction, anti-corruption development, and priorities but also in terms of
the often complex and continuing issues of power, corruption and democratization.

The RNIS country studies worked to a common template, requiring a country overview
and corruption profile, supported by evidence of patterns, levels and causes of corruption.
This approach requires discussions of the steps taken by institutions and key areas –
usually the executive; legislature; elections/political party funding; audit; judiciary; civil
service; police and prosecutors; public procurement; ombudsman; investigative/watchdog
agencies; media; civil society; regional and local government - to prevent corruption as
well as information on the effectiveness of such steps and the relations between
institutions, and on  issues such as political penetration of institutions, legacies from
previous regimes, the role of donors in supporting and cooperating on the reform process
in general and anti-corruption in particular, and the politicization of donor-friendly
reforms such as decentralisation and democratisation.

Tiri
Tiri is an international NGO based in London that partners with civil society,
governments, and business to create networks of committed change agents dedicated to
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strategic integrity reform. Tiri is an incubator and facilitates innovative reforms and
provides a critical learning platform to disseminate cutting-edge experiences.

This paper is part of a series of eight studies of post-war reconstruction countries
commissioned by Tiri and funded by the Norwegian Ministry for Foreign Affairs and the
Foundation Open Society Institute. All studies are accessible on www.tiri.org

Eight local policy centres undertook research using a shared terms of reference.  The
countries covered are Afghanistan, Bosnia Herzegovina, Kosovo, Lebanon, Mozambique,
Palestine, Sierra Leone, Timor Leste.  The research is the basis for an advocacy and
monitoring agenda to promote integrity in reconstruction both within the eight countries
and internationally. Together, these groups form the Network for Integrity in
Reconstruction (NIR).

All material contained in this survey was believed to be accurate as of January 10th,
2007. Every effort has been made to verify the information contained herein, including
allegation. Nevertheless, Tiri does not accept the responsibility for the consequences of
the use of this information for other purposes or in other contexts.

Tiri
Downstream Building (3rd fl),
1, London Bridge,
London SE1 9BG
United Kingdom

Delesgues, Lorenzo and Yama Torabi (2007) Reconstruction National Integrity System
Survey Afghanistan 2007. London: Tiri

© 2007 Tiri



RNISS Afghanistan 2007

4

Contents
1. Abbreviations.................................................................................................................. 6

2. Executive Summary ...................................................................................................... 11

3. Country Overview......................................................................................................... 13

3.1 The War ................................................................................................................... 13

3.2 The Cost of the Conflict .......................................................................................... 18

4. Corruption Profile ......................................................................................................... 21

4.1 Corruption Through the Conflict ............................................................................. 21

4.2 Corruption in the Post-Conflict Setting ................................................................... 22

4.3 The Levels ............................................................................................................... 27

4.4 The Costs ................................................................................................................. 27

4.5 The Impact of Change on Levels of Corruption...................................................... 28

5. Anti-Corruption Activities ............................................................................................ 30

5.1 The Government ...................................................................................................... 30

5.2 Donors ..................................................................................................................... 33

5.3 General..................................................................................................................... 36

6. The National Integrity System...................................................................................... 38

6.1 The Executive .......................................................................................................... 41

6.2 The Legislature ........................................................................................................ 44

6.3 Electoral Commission.............................................................................................. 47

6.4 Political Party Funding and Expenditures ............................................................... 49

6.5 Supreme Audit Institution ....................................................................................... 51

6.6 The Judiciary ........................................................................................................... 55



RNISS Afghanistan 2007

5

6.7 Civil Service ............................................................................................................ 58

6. 8 Police and Prosecutor ............................................................................................. 63

6.9 Ombudsman............................................................................................................. 65

6.10 Investigative/Watchdog Agencies (GIAAC)......................................................... 65

6.11 Procurement........................................................................................................... 67

6.12 Media ..................................................................................................................... 69

6.13 Civil Society .......................................................................................................... 72

6.14 Regional and Local Government ........................................................................... 75

6.15 Religion: ................................................................................................................ 78

7. Discussion of Key Issues .............................................................................................. 81

7.1 The NIS: Integrity Institutions................................................................................. 81

7.2 Sequencing of Reforms in Reconstruction .............................................................. 85

7.3 Effectiveness of Anti-corruption Reforms in Reconstruction ................................. 88

8. Priorities and Recommendations .................................................................................. 89

9. References..................................................................................................................... 91

10. Legislation and Agreements ....................................................................................... 94

11. IWA List of Interviews ............................................................................................... 95

12. Endnotes...................................................................................................................... 96



RNISS Afghanistan 2007

6

Abbreviations

AACA Afghanistan Assistance Coordinating Authority

ACBAR Agency Coordinating Body for Afghanistan Relief

ACSF Afghan Civil Society Forum

ADB Asian Development Bank

ADF Afghan Development Forum

AEP Afghan Employment Program

AIA Afghan Interim Authority

ANDS Afghanistan’s National Development Strategy

ANP Afghan National Police

ARDS Afghanistan Reconstruction and Development Services

AREU Afghanistan Research and Evaluation Unit

ARTF Afghanistan Reconstruction Trust Fund

ASO Afghan Social Organization (legal entity registered at the
Ministry of Justice)

ASP Afghanistan Stabilization Program

ATA Afghanistan Transitional Administration

CAO Central Audit Office

CDC Community Development Councils

CG Consultative Group

CIDA Canadian International Development Agency

CLJ Constitutional Loya Jirga (Grand Council)



RNISS Afghanistan 2007

7

CSO Civil Society Organization

CSP Country Strategy Paper

DAD Donor Assistance Database

DDR Disarmament, Demobilization and Reintegration

DFID Department for International Development

EC European Commission

ELJ Emergency Loya Jirga (Grand Council)

EUSR European Union’s Special Representative

FAO Food and Agriculture Organization

FCCS Foundation for Culture and Civil Society

FY Fiscal Year

GAO US Government Accountability Office

GDP Growth Domestic Product

GIAAC General Independent Anti-Corruption Office

GOA Government of Afghanistan /

HDI Human Development Index

IARCSC Independent Administrative Reform and Civil Service
Commission

IARCSC Independent Administrative Reform and Civil Service
Commission

ICG International Crisis Group

IDA International Development Association

IDB International Development Bank

IDLO International Development Law Organization



RNISS Afghanistan 2007

8

IEC Independent Electoral Commission

IGO Inter-governmental Organization

IOM International Organization for Migration

IRC International Rescue Committee

ISAF International Security Assistance Force

IWA Integrity Watch Afghanistan

JEMB Joint Electoral Monitoring Body

JFPR Japan Fund for Poverty Reduction

JICA Japan International Cooperation Agency

JSDF Japanese Social Development Fund

KfW Kreditanstalt fur wiederaufbau (German Bank for
Reconstruction)

LBG Louis Berger Group, Inc.

LOTFA Law and Order Trust Fund for Afghanistan

M&E Monitoring and Evaluation

MISFA Microfinance Investment and Support Facility in Afghanistan

MoF Ministry of Finance

MoI Ministry of Interior

MoJ Ministry of Justice

MoLSA Ministry of Labor and Social Affairs

MRRD Ministry of Rural Rehabilitation and Development

NDB National Development Budget

NDF National Development Framework



RNISS Afghanistan 2007

9

NDP National Development Program

NEEP National Emergency Employment Program

NGO Non Governmental Organization (legal entity registered at the
Ministry of Economy)

NIPP National Irrigation and Power Program

NPP National Priority Program

NSP National Solidarity Program

ODI Overseas Development Institute

OPEC Organization of the Petroleum Exporting Countries

OSI Open Society Institute

PAK UNDP anticorruption project (PAK: clean/pure in Dari)

PAR Public Administration Reform

PC Provincial Council

PRR Priority Reform and Restructuring (Administration)

RNISS Tiri’s Reconstruction National Integrity system Survey

SAF Securing Afghanistan’s Future

SG Secretary General

SGSR Special General Secretariat Representative

SNTV Single Non Transferable Vote

SSR Security Sector Reform

TISA Transitional Islamic State of Afghanistan

UNAMA United Nation Assistance Mission in Afghanistan

UNCAC United Nation Convention Against Corruption



RNISS Afghanistan 2007

10

UNDP United Nation Development Program

UNIFEM United Nations Development Fund for Women

UNODC United Nation Office on Drug and Crime

UNOPS UN Operational Services

URD Urgence, Réhabilitation, Développement

USD United States Dollar

WB World Bank



RNISS Afghanistan 2007

11

2. Executive Summary
More then five years have passed since the beginning of the internationally led
reconstruction of the Afghan State. The reconstruction of working democratic institutions
and an efficient administration in order to extend the influence of the State over the whole
territory was the initial objective of the intervention. Our study of the Reconstruction
National Integrity System (RNIS) analyses the interactions between a selected group of
Afghan institutions that enable an environment in which corruption might be contained.
These state institutions interact in order to warranty integrity within the State and form
the integrity pillars. In order to evaluate the efficiency of each pillar, we have conducted a
review of the existing contrasts between the laws and regulations in use for each of the
pillars’ actions and the reality of their application. Particular attention was given to the
evaluation of donors’ actions, sequencing and prioritization in the reconstruction of the
State’s integrity pillars.

The analysis of the RNIS shed light on the following insufficiencies and consequent
threat to cohesion of the National Integrity System:

• Many symbolic steps like the election of the President or the creation and election of
a National Assembly were conducted with an apparent success, but still the
coordination between the institutions and their internal working processes are weak.
The donors’ attention on certain leading ministries like the MoF and the MRRD lead
to the insufficient development of the entire Afghan administration.

• The monitoring role of Civil Society and the media still needs to be fine tuned and
used not only as a pragmatic support to the construction of the planned democracy,
but should also help to protect citizens against the excesses of a State still dominated
by individuals and unable to warranty the integrity of its actions towards its citizens.

• Misuse of Civil Society as an instrument to promote and monitor democracy but not
as a balance to promote the citizens’ position at State level.

• Gaps between different legislation persist. While the official legislation has been
modified, civil servants are still using informal rules and regulations, mixing old
practices with new ones

• The extreme centralization of the administration has weakened the State’s legitimacy
in the areas of State’s periphery.  The State lacks the capacity to control its territory
and so guarantee the quality and efficiency of its civil servants’ work.

• There was wrong prioritization, in particular with regard to the Security Sector
reforms. The justice sector lacked in-depth restructuring, and a trade-off of the
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State’s security with local power holders was made that is now corroding the State’s
legitimacy.

• Integrity procedures were not given sufficient importance at the beginning of the
reconstruction process.

• Prioritization was given to political reconstruction through the creation of the
National Assembly and the organization of a highly symbolic election, while the
state administration is still very weak. This process led to the occupation of crucial
state positions by war criminals, and is manifest today as the construction of a
democracy without democrats.

The following recommendations would improve the functioning of the National Integrity
System:

• The judiciary should become really independent from external influences in order for
the common citizen to have the capacity to appeal a court decision. The budget
dedicated to this outcome must be increased.

• The Media benefit from great autonomy in Afghanistan and could be used to put
pressure on the Executive.

• Monitoring mechanisms and the reinforcement of anticorruption agencies. The
National Assembly could become a strong environment in which to introduce claims
from organs like the GIAAC or the CAO in cases where their procedures have been
obstructed.

• Promote access to information with a systematic publication of high ranked civil
servants’, parliamentarians’ and Deputies’ financial assets, including a revaluation of
these assets at the end of their mandate.

• Establish complaints mechanisms for citizens in each Ministry and publish the
complaints.

• Limit the number of face-to-face contacts between the civil servants and the public
by processing the administrative document internally and not externally.
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3. Country Overview

3.1 The War

The war that lasted 23 years occurred as a result of both internal and international
dynamics. It was closely linked to state and society developments in Afghanistan. While
the formal education set up by the state since 1920s produced a type of elite and
aspirations for equal opportunities in terms of access to power, the political regime lacked
the necessary reforms from the 1950s, becoming much more serious during the last
decade under the rule of Zahir Shah. The emergence of two antagonistic political streams
accentuated the struggle for power and alliance making. This led to the first coup in 1973
allowing Dawood, the former King’s cousin, to declare the regime republican and get the
involvement in power of communist elites. The second coup, in 1978, marked the arrival
in power of two communist parties (Parcham and Khalq). As a result of political
pressures after 1973, elites from Islamist groups, products of the University campus
started leaving the country for Pakistan and began violent political action.

In 1978, in the context of the Cold War, the stakes in Afghanistan were high for the
Soviet Union: unrealistic reforms and the imported ideological agenda of the communist
elites could cause a social uprising that might have resulted in the overthrow of the pro-
Soviet Khalq party. This obliged the Soviet Union to intervene militarily in 1978 to
sustain the communist regime, but this time through the Parcham party.

The post-1978 war transmuted over time and can be divided into three periods: the first
period until 1992 could be qualified as a resistance war against the Soviet Union and its
allied communist regime. The main Afghan actors of this war were the Mujahiddin
groups and parties. The war took place in the context of the bipolar system, which
allowed the resistance groups to get generous assistance from the US and its allies,
mainly after 1984. The second period that emerged as a result of armed struggle between
former allies in 1989 and continued until 1996 could be qualified as a civil war. This
involved different Mujahiddin factions. It gained in intensity and touched Kabul city after
the fall of Nadjibullah’s government in 1992. Regional interferences and the burgeoning
of a self-sustaining political economy of war were the main characteristics of this period.
The third period, between 1996 and 2001, could be characterized as a war between the
Taliban, entertained by foreign Islamist movements and a loose alliance of former
Mujahiddin groups, known as the Northern Alliance after US intervention in 2001. This
military intervention resulted in a rapid regime change. Yet, a low intensity war has
continued in the Southern and Eastern regions of the country with former Taliban
commanders and has attracted a couple of newcomers onto the scene of armed violence:
M. Hekmatyar, M. Haqani, etc.
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According to the World Bank (WB), 70% of the population lived on less than 2 USD a
day in 20041. Afghanistan is ranked 173rd country in the HDI according to the latest
human development report of the UNDP2. The under-five mortality rate in 2004 was 257
children out of 1000.

Socio-Political Landscape as a Result of War

Afghanistan has never been colonized in its history but various external influences
shaped the State and its governance mechanisms. During the Djihad, two types of power
authorities were ruling the country, the rural areas were largely under the control of local
commanders and urban areas and the main roads were dominated by State institutions and
progressively sovietized. This imported administrative structure survived after 1992. The
civil war period and the Taliban regime eroded most of the remaining soviet institutions.
The religious groups progressively gained control over local administration and imposed
new governance rules on the state. As a result, at the fall of the Taliban, the transitional
administrative system was based on the ancient incoherence and uncoordinated
structures.

At the fall of the Taliban regime all the institutions had to be redesigned and the whole
administrative machinery had to be restarted. In order to have democratic representation
in the State institution, an upper and a lower house had to be created and elections had to
be held. These institutions were not totally new to Afghanistan; a National Assembly
already existed in 1964 but only for a short period of time. All the core (Finance, Justice,
Interior, Defence, Education, Health) ministries existed but were not running properly.
The education level of civil servants was extremely low and their tasks were very basic
due to bureaucratic pressure and fragmentation of administrative tasks.  In practice, civil
servants could hardly function due to the lack of coordination between ministries, the
lack of budget of the State and the very low level of delegation existing in the Afghan
administration. This could be seen as a coping mechanism for the administration to keep
control over the civil servants’ activities. In these conditions, after the fall of the Taliban,
the need to reform the administration through the introduction of reformers, legitimized
through an electoral process, was apparently the most coherent way to proceed with
governance reforms.

The emergence of political parties started in the 1950s under Zaher Shah’s regime, but
became an acute problem in the following decade, as the regime did not accept the
principle of political competition. Although the right to form political parties was present
in the 1963 constitution, no law was ratified to authorize their formation3. This led to the
formation of clandestine parties, some of which were ready to take power through armed
struggle. The arrival of leftist and communist parties in power after the coup d’état,
therefore, resulted in exile in Pakistan of Islamist groups, which later became an
important channel in the distribution of foreign assistance (particularly from the United
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States, Western Europe and Islamic countries) to the resistance groups fighting against
the soviet occupation.

The main characteristic of these political parties in exile consisted of the existence of one
charismatic figure that most often controlled the party. This charismatic figure may have
a religious background (Mudjadidi, Guilani), their parties being structured following
social patterns present before the beginning of the war or using religious networks that
appeared during the conflict (Sayaf, Muhammadi). Other charismatic leaders (Rabbani,
Muaqeq) relied on ethnic-religious factions or ideological ties at party level (Hekmatyar),
but ethno-regional rivalries determined allegiances at local level. Political parties based
on ideologies like the Communist party are also present in the country. Although during
the Cold War, local rivalries and factions of these political parties were reduced owing to
ideological pull factors, the civil wars unleashed a multitude of groups and factions in
competition with one another.

Since the fall of the Taliban, an exponential number of political parties appeared, as many
commanders and independent political figures rushed for political legitimacy newly
guaranteed by the democratization process. There were more than 80 political parties
registered with the Ministry of Justice (MoJ) as of mid-20064. The first series of elections
after the fall of the Taliban took place between September 2004 and September 2005, but
did not rely on parties. No electoral party had the right to print his symbol on the name of
his candidates during the National Assembly elections. However, the main political
parties were able to bring their candidates to the National Assembly. The major ones are:
Rabbani's Jamiat-i Islami, Sayyaf's Dawati Islami, Dostum's Junbish-i Milli, Noorul Haq
Olomi's Hezb-e Muttahed Milli, Muaqeq’s Hezb-e-Wahdat, Qanooni’s Hizb-e
Afghanistan-e Nawin, Ahady’s Afghan Millat and last but not least, the former
communist parties divided in two factions: Hizb-e Milli (related to the former Khalq
party) and Hizb-e Mutahid-e Milli (related to the former Partcham party). While most of
these parties have the word milli (national) or Afghanistan in them, very few of them are
really national parties.

The “law on political parties” that prohibits any party whose charter is “opposed to the
principle of the holy religion Islam” structures party activities5. The law stipulates that no
political party can receive funding from outside or have any military branch. This has put
legal limitations to the capacity building of political parties even if the money comes
from legitimate aid channels. Besides, the Ministry of Justice lacks the means to ensure
that parties are not receiving external funding or illicit income from the drug trade6. In
August 2006, the Ministry of Interior was able to disband two political parties involved in
infighting in Maymana province.

The current political system is essentially the fruit of the Bonn Accord of December
2001, a political process with milestones during a transitional period until fully
representative State institutions were set up. Milestones included gathering of
representative assemblies (loya jirga) for electing a transitional government, drafting a
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constitution, and holding the National Assembly and presidential elections. The Bonn
Accord relied on the Constitution of 1963, except for clauses related to the Monarchy
Regime. Most of the law and the penal code remained the same. The state administration
was not restructured during the transitional justice period. Only a few ministries were
given different mandates. The political system relied on ethnic balance, with transitional
governments under Karzai distributed among different groups who had ambitions to be
represented.

The legislative authority is composed of two chambers:  the Wolesi Jirga (Parliament)
elected for 5 years and the Meshrano Jirga (Senate), one third of it being appointed by
the President and the rest being elected by the Provincial Council. The latter was elected
in September 2005, together with the National Assembly, for 4 years and its role has not
been clearly defined. Both chambers must approve the laws. The Executive power is in
the hands of the President, elected for 5 years and who nominates the Government subject
to approval by the National Assembly. The Judiciary is headed by the Supreme Court,
composed of 9 judges appointed for ten years by the president and approved by the
Wolesi Jirga (Parliament)7. The Supreme Court has been politicised, as the predominance
of its conservative members was a means to ensure political backing for the Executive. It
has become one the most corrupt institutions and was recently replaced by more moderate
members, after the National Assembly rejected the majority of initially appointed judges.

Afghanistan has a centralized de jure administration, which is quite weak in reality. The
current political structures of the Legislative, Judiciary and Executive powers are
combined in such a way that concentrates power into the hands of the President.

The police have the role of enforcing the law and ensuring public order, under the
authority of the Ministry of Interior. Traditionally, there has been one central police
force. Recently, the counter-narcotics police and customs police have appeared as distinct
units.  Furthermore, there are several institutions interacting on security matters: the
Defence Ministry normally tasked with the fight against Taliban and “terrorist” groups is
sometimes asked to ensure security in provinces, the National Security Directorate
(intelligence services) and the National Security Council in the Office of the President.
The latter is reported to have interfered in certain sensitive cases from the General
Independent Administration of Anti-Corruption office (GIAAC)8.

The GIAAC was created in 2004 by a presidential decree. It is within the General Audit
Office, in charge of the supervision of accountability and integrity within state
institutions and, in theory, within foreign organizations operating in Afghanistan.

The media in Afghanistan has had an exponential expansion since the fall of the Taliban
regime. There are approximately 20 national newspapers, of which a few are very close
to the Executive’s political orientations. Emphasis has been given by the international
community in order to promote the media, both in terms of aid for publication as well as
training for journalism. But the quality of the press is still very low, and rarely are
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investigative journalists able to produce quality research. There are more than 30 radio
stations in Afghanistan but the most popular are: BBC Persian, Voice of America, RFI,
Radio Arman, Radio Kellid, and Radio Watandar. Radio broadcasting covers most of the
country. There are 6 TV channels: Afghan National Television, Tolo TV (Private), Aina,
Shams and Ariana. Some, such as Tolo, have become real institutions. These are
available in large cities and do not cover all the country, However, due to the low literacy
level, radio and television are the most popular media and touch a wider population. The
content quality of radio and TV transmission has grown since 2001. Debates and long
interviews with political figures, intellectuals and opinion leaders yield high audience
ratings. Corruption has become one of the most sensational issues and is discussed
mainly on radio and TV. Through a media monitoring exercise, Integrity Watch
Afghanistan, a social organization specialising in research and the implementation of
projects related to integrity, have found that in the five main Afghan newspapers,
corruption has been treated less then one hundred times over the last two years9, with
only a few investigative articles, which is very low compared to the level of attention
focused on corruption in the other media.

Donors’ financial commitments to the Afghan reconstruction were reiterated with the
London compact signed by the Afghan government and the majors donors in January
2006. The Compact sets the timeframe for a series of reconstruction objectives in the
form of benchmarks. The Compact reinforces the role of the Afghan government in
setting its development priorities. The Afghan National Development Strategy is the
organ in charge of defining the priorities of development and harmony between donor’s
initiatives, State priorities and the London compact benchmarks. The ANDS is the organ
that monitors the implementation of the London compact benchmarks. The ANDS is
under growing criticism from the international community due to the complexity of its
functioning process.

In order to have maximumu efficiency in the distribution of aid, a part of donor’s aid has
been channelled using the Afghan Reconstruction Trust Fund (ARFT). The ARTF is a
trust fund operated by the World Bank, which channels funds to the government through
the MoF. 24 countries are contributing to the ARTF. The funds given to the MoF must be
part of the National budget. The Government anticipates the funds and then is reimbursed
by the ARTF after approval of its expenses. The funds of the ARTF do not cover security
related expenditures. The ARTF is divided into two windows, the recurrent window,
which covers the recurrent costs of the Afghan administration and the investment window
composed of development programs. Among these programs, the National Solidarity
Program is one of the most geographically extended, as it covers more then 15 000
communities. The National Solidarity Program has been quite successful in using social
mechanisms of Integrity, such as religion. The results and the financial accounts of each
local NSP project were displayed in the mosques, using it as a space to enact
accountability.
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3.2 The Cost of the Conflict

The war has left the country with heavy human and intellectual scars. An estimated 1.5
million lost their lives during the first period. Approximately 4% of the population has
been seriously wounded. No clear figures are available on the disabled,10 but more than 1
million persons are estimated to be physically handicapped and are now suffering from a
high rate of unemployment (up to 84%11).  It is estimated that over 2 million Afghans
suffer from mental health problems, particularly the generation aged between 12 and 35.
The war caused huge internal and international population displacements. While 4
million Afghans have come back to the country since 2002, according to UNHCR, a
recent census by the Pakistan government12 showed that there are still 3 million refugees
present in Pakistan. More than 1 million are still living in Iran. Owing to the influx of
returning refugees, the population of Kabul alone has increased by around 250% in the
last three years. Afghanistan’s resources for education were limited even before the war.
The war destroyed schools, and teachers received little or no training. Thousands of
qualified teachers were forced out of the country. As a result an entire generation has
been passed over, in particular women. After 2002, the “back to school” program brought
back 70,000 teachers and 1.7 million children to school.13

There is high speculation about the economic losses of the war. A World Bank
calculation considers that the last 23 years of war cost Afghanistan 240 billion USD14 in
terms of humanitarian aid and lost growth. In 1977, Afghanistan’s GDP was estimated to
be about 3.7 billion USD. It dropped by about 20% during the 10 initial years of war
followed by a stagnation period during the 1990s. It was estimated at USD 2.7 billion
during the Taliban period. A great part of public infrastructure (roads, hospitals, schools,
bridges, public offices, canals) has been destroyed by the war, either directly or
indirectly, and it has suffered greatly from a lack of maintenance for two decades. Major
destruction of private houses and properties occurred in the provinces before 1992, while
Kabul city was mainly affected between 1992 and 1996. House destruction, forced
occupation of land and the forced sale of properties were the most common modes of
private capital destruction that occurred during the war. These illicit activities still take
place in the post war period. The very low industrial development of the country before
1978 has been annihilated by the war. It consists mainly of cement plants, dry fruit
industries, gas and petroleum extraction activities in the north, a textile factory in
Jabulsaraj, olive oil production in Jalalabad etc.

Similarly, there was speculation on the level of foreign debt in Afghanistan, which did
not allow the real level of debt to be publicly known. The Minister of Economy evaluated
debts incurred by the previous administration at 1.5 billion USD. Russia claimed until a
few months ago that Afghanistan owed the former Soviet Union a billion USD. Official
figures from the Ministry of Finance (MoF) established the total debts of Afghanistan at
182.9 million USD: USD 57.4 million from USAID, USD 25 million from the US
Department of Agriculture, USD 40 million from former German Democratic Republic,
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USD 1.8 million from the OPEC fund, USD 49.5 million from the WB and USD 9.2
million from the Asian Development Bank (ADB).15 Only pre-2002 loans from the ADB
and WB have been serviced on the basis of an annual interest of USD 442 thousand.
Afghanistan benefited from debt cancellation by three creditors: China (9.6 million
Pounds Sterling), Denmark (5 million Danish kroner) and Germany (34.5 million euros).
Furthermore, 47.3 million USD have been paid off by other governments directly to
Afghanistan’s creditors.

Environmental damage due to the war has not been comprehensively acknowledged yet.
In 2003, 10 million land mines still needed to be cleared. This process is critical both for
the rehabilitation of lands and in order to offer pasturing land to 1.8 million nomads. The
Food and Agriculture Organization and UNDP estimate that the area of forest declined,
from an already low base of 3.4% in 1980s, to 2.6% (1.9 million ha.) of the total land area
in 1991. The level of deforestation increased due to the war, mainly for two reasons: the
increase in demand for wood because of the return of refugees, and the war retaliation -
particularly in the Shamali area. This has had a direct consequence on agriculture,
causing poor watershed management, soil erosion and threatening biodiversity
conservation. The lack of state intervention and the wood traffic to Pakistan and Dubai,
sustained by warlords and Pakistani smugglers, has resulted in the random cutting-down
of trees. The desertification process was exacerbated by the adverse effects of war and by
four consecutive years of drought, that lasted until 2002 in arid northern, western and
southern regions. The capacity to produce fresh and dry fruits for export, as was done
before the war, has now been limited for many years, as the majority of orchards were
destroyed and many drying techniques vanished. The irrigation systems necessary for
agriculture in most of the country suffered from direct destruction and a lack of
maintenance. Canals that allowed the drainage of swampy lands have been destroyed
leaving deserts of salty land. Mineral exploitation to finance the Mujahiddin political
parties and factions has been very intense in the Badakhshan region, were lapis lazuli and
rubies were intensely extracted. Other underground minerals or products suffered from
access difficulties and were not exploitable in the war period without a suitably adapted
infrastructure. The risk of having the rights to this very worthy mineral field and deposit
sold, or anarchically exploited by private actors or those likely to cause difficulties for the
development of the State, is now high.

Politically, the necessity to bring a tolerable security in most of the country and at least in
the areas not favourable to the Taliban, led the International community to accept the
presence of former warlords or influential figures from the pre-Taliban periods. These
warlords kept alive resistance networks even during the Taliban occupation and have
been able to regain their leading position very quickly after the fall of the Taliban regime.
Certain of these networks were benefiting from the support of neighbouring countries i.e.:
Ismael Khan supported by Iran, or Dostom supported by Uzbekistan. The reactivation of
these networks and their utilisation as a component of the military intervention, or as a
stabilising element to support the international intervention, was the first step in their
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further penetration of the State’s institutions. Further, the democratization process has not
been able to effectively eliminate warlords’ networks, but rather gave them the
opportunity to be integrated as part of the country’s political elites. The networks led by
these former warlords are a threat to the Executive, particularly if the Executive loses
legitimacy by not showing good results.  The amount of drug production increased
dangerously this year demonstrating a lack of control by central government on growing
portions of the territory.
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4. Corruption Profile

4.1 Corruption Through the Conflict

Corruption during the conflict is poorly documented. However, it is obvious that it has
shifted through the different stages of the conflict. Within the state administration, petty
and grand corruption have both existed and resisted all regime changes. During his last
years in power, Najibullah personally supported a TV program, set up by a journalist,
which aimed at pinpointing corrupt individuals and networks. The journalist suffered
many death threats and the program was interrupted many times. Before the withdrawal
of the Red Army, many Soviet officers themselves were involved in corruption.
Afghanistan became a gateway to smuggling proscribed occidental goods to the Soviet
Union through a network of army officials and Afghan custom officers. Some of these
networks stayed in place after the Soviet Union collapsed and began to be used for more
profitable drug trafficking. Grand corruption accelerated from 1992 to 1996 as a result of
state fragmentation. In fact, after the fall of the communist regime, the central state
started to be less coherent and was controlled by local and regional power holders or
factions. Customs and border control constituted the most lucrative zones for local
commanders. Many armed struggles in the cities, highly motivated by control over such
resources, happened around airports, or public customs offices. This even took the form
of a vendetta in Jalalabad during the last year of the Mujahiddin regime and resulted in a
well-known massacre of members of the Nangarhar Council on the road to Peshawar.16

The rule of the Taliban was the only period when there was little perception of corrupt
practices by civil servants. There might be multiple reasons for this. First, the
administration had been considerably reduced, as was the demand of citizens for state
services. Second, the Taliban state was not really a state built on Weberian bureaucratic
rationality, but rather an administration of religious manners and behaviors. This resulted
in hand-to-hand and under the table transactions among the Taliban leaders, which made
it hard to be evaluated in terms of corruption. Third, petty corruption by civil servants
was sanctioned by way of example. Yet, despite the prospect of severe punishment by the
religious regime and a politics of zero tolerance, corruption did not completely disappear.
On the contrary, this provided for a shift into a more legal practice in which private
offices were commissioned to mediate the provision of government services between the
state and the citizens. Private businesses used relatives and family connections without
obviously leaving any evidence of kickbacks.17

On the other hand, the progressive constitution of an assistance community and aid
practices offered many opportunities to reduce the level of corruption. Before the end of
2001, many NGOs and agencies who worked in Afghanistan had followed their activities
continuously over the years. Most of them had set up strong monitoring and evaluation
(M&E) systems, developed management tools and procurement procedures, nurtured
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both downward and upward accountability values, standards and practices, formed a
highly qualified staff, and built connections with beneficiary populations. All these were
meant to improve transparency and accountability. The Agency Coordinating Body for
Afghanistan Relief (ACBAR) which had responsibility for coordination among NGOs
had, for instance, an M&E unit that carried out external monitoring for NGOs. During the
Taliban period, when the regime put a lot of pressure on them, NGOs used their deep-
rooted relations within the population and a moral principle of accountability towards
them to reduce the impact of the regime. As a result, accountability developed much
more towards the population while interactions with government were limited. This was
the case during the 90’s.

Yet, the aid community was not free of corruption. Non-integrity practices have
transcended actors all along the chain that started with the donors and ended with the
beneficiaries. First, foreign donors have used aid flows to manipulate NGOs or even use
them for non-humanitarian goals despite their commitment to a set of humanitarian
values. A French NGO became famous in Afghanistan for allegedly channelling money
and weapons for the Northern Alliance. Leaders of the same NGO were criticized for
private use of public funds18. Many NGOs used funds mainly to expand their treasury or
infrastructure. The expatriate staff of the NGOs had comfortable living conditions and
often excessive and unjustified expenses for guest houses, domestic staff and protocol.
The impeccable image of the aid community was marred by a couple of scandals that
shocked the members themselves. A well-known and powerful local NGO (AREA) had
to make public the misuse of enormous amounts of money by its staff. Another important
NGO (AVICENNE) had gone bankrupt many years ago, but its leaders made their way
into other structures within the aid sector19. The reason such scandals appeared huge may
be understood by the fact that principles – especially accountability towards beneficiary
populations – mattered during this period within the aid community.20

Individuals and groups themselves abused their beneficiary status. For instance, the
recyclers’ phenomenon in repatriation programs – i.e. those who crossed back and forth
across the frontiers in order to receive the same amount of assistance many times – was
estimated to constitute more than 10% of the overall assistance received by the refugees.21

Many beneficiaries sold the rations they received. Village leaders who were asked for
information or were involved in the distribution process often abused their position
through misinformation or misappropriation of goods. Many bought documents that
allowed them to benefit from a beneficiary status through corrupt aid officials.

4.2 Corruption in the Post-Conflict Setting

The extent of available reports on corruption in Afghanistan is extremely low. There are
no surveys available or information on the profiles of corruption, indicating its causes and
evaluating its impacts. Instead the information is spread over many reports that do not
specialise on the issue of corruption. However, with the research for this country study
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and with the help of the available material, it is possible to shed light on certain patterns.
Integrity Watch Afghanistan (IWA) plans to generate a quantitative evaluation in order to
constitute a first systematic base for the establishment of a corruption profile for
Afghanistan that will be reinforced through extensive surveys and further studies.
However, this will not be available to be taken into account in this RNIS.

The causes of the multiple forms of corruption can be traced back to pre-existent social
and political realities and the choices made while building the State and political system.
Although the text of the Bonn Accord insisted on the accountability of state institutions,
the political process focussed mainly on its representative character. Instead of a genuine
voice for the population, the latter consisted of reaching an ethnic balance, firstly at the
cabinet level (this resulted in distributing ministries, governor houses, the judiciary and
district and provincial police among different competing groups) and secondly at
institution level (a balance of ethnic groups among the staff of a Ministry). Consequently,
when no groups voiced any concerns over ethnic imbalance, the dominant actors in
Afghanistan declared the political process a success. All this led to a political process in
which only the elites had the lion’s share. When in 2003 the allegedly corrupt mayor of
Kabul freely distributed the whole Sherpoor area, which is now a chaotic area built of
luxurious houses, to cabinet ministers in order to buy cabinet indulgence, the
representatives of the international community showed no sign of protest22.

Similarly, the power of regional commanders and their participation in the political
process allowed them to grab most of the custom resources, as 75% of domestic revenues
were collected in the periphery (see table below). Ismael Khan in the West (Herat),
Dostum in the North (Mazar and Hairatan), Sherzoy in the South (Kandahar and
Spinboldak) and Haji Zaher’s family in the East (Jalalabad, Torkham) controlled more
than USD one billion in custom taxes annually. It is alleged that less than 10% of this
amount went to the central government23. In the past, under the communist regime for
instance, the position of the customs head of office in each of the four border points was
the subject of financial transactions. Yet, at that stage, not all customs employees saw
their position as an attractive source of supplementary revenue. Five years after the state
building process started, no goods could be released from customs offices without bribing
custom employees from top to bottom.
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The custom sector reflects the causal links between grand corruption due to choices made
at the level of the political process and petty corruption inherited from the old
administration and any lack of administrative accountability. Discussions with ordinary
Afghans and middle and low civil service levels24 showed that they impute the existence
of petty corruption to a general low level of livelihood of civil servants, irresponsible
management at the state level and the existence of corruption at the senior level.

Low salaries are directly linked with the state building project. Choices made at the
beginning of the process consisted of keeping the old administration as such, with slight
reforms at a later stage. Originally, the World Bank with a few other dominant actors
were in favour of public administration reform, including drastic cuts in numbers, but
encountered resistance from the Afghan government who wanted to capitalize on public
sympathy towards the newly established regime. This led to frozen salary scales while
inflation was rampant (10% annually) as international financial institutions conditioned
any rises in the salaries of civil servants to reforms in the public administration. The
government started the Priority Reform and Restructuring (PRR) of the public
administration, a reform which consisted of small and voluntary reforms in all
institutions. However, higher salaries of the PRR system led to more corruption as civil
servants wanted to pass from a low salary scale with temporary status to a permanent and
more attractive system. Besides, the pace of PRR was too slow (less than 2% of the civil
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servants). Consequently, this led to an institutionally corrupt civil service, and as Karzai
himself acknowledged several times, civil servants with low salaries had no choice but
bribe taking. A few months after Minister of Finance Ahadi took office in December
2004, the Ministry of Finance started a campaign against the World Bank in order to
attribute to them most of the blame. This culminated in Ahadi’s speech in front of MPs
when he presented the budget publicly, stating that the salaries were frozen because
international financial institutions wanted to see the Afghan public administration
reformed before they released  money. In the end the National Assembly rejected the
initial budget and agreed to an increase of 6%.

Lack of a meaningful accountable administration coupled with unaccountable state
managers is another factor in rising petty corruption. The Bonn text relied on the old
administration and preserved its structures and administrative rules and procedures. This
meant that the administrative heritage of the soviet regime, and also that of the rule of
Mojahiddin (1992-96) served as the basis for the public administration without any
modernisation. Thus, the transitional administration was characterized by multiple
procedures, uncoordinated structures, outdated laws etc. For instance, the National
Security Directorate (equivalent of the former KGB in Afghanistan) remained in place
without any change for many years. Lack of rationalization and reform transformed the
administration into an opaque system at the service of civil servants for predation on the
state customers. For instance, in order to get a driving license, a customer has to go
through more than 15 steps and has to pay a gift at each step. For obtaining an ID card, a
citizen has to go through the same number of administrative steps, but spread over many
institutions. Each time, the citizen has to get a paper and take it to a different department
or Ministry, with the consequent loss of money and time.

Unaccounted administrative units caused all sorts of corruption: in procurement for the
government, falsified documents and non-existent staff. Until recently, the number of
phantom staff, i.e. those who are on the payroll but with no proof of physical existence,
reached 35,000 civil servants25. Another example involved the stated number (100,000) of
militia forces who had to be demobilized. In the end, the Ministry of Finance could only
prove the physical existence of some 35,000 soldiers.

Corruption at the political level firstly consisted of placing heads of parties and political
factions in different positions within the state apparatus. Secondly, during the election
period votes were purchased. Thirdly, financial and other types of transaction among
MPs and political alliances relieved most of the deputies from any sense of accountability
regarding their constituencies. During the 6 years that Karzai was in power, a majority of
appointments for police, customs, governors, deputy ministers and heads of independent
agencies were political. Karzai repeatedly stated that he preferred peace to justice. This
logic, which introduced a distinction between two non-contradictory principles, allowed
the government to accommodate elites from political groups to the detriment of ordinary
citizens. These came from different directions: commanders from Northern Alliance,
Pashtun commanders or strongmen in the South and East and some who formerly
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belonged to the Taliban movement. Co-opted (maslehati) appointments have been
condemned by media and civil society organizations and are now considered in the public
perception as a major cause of corruption, probably second after the low salaries of civil
servants. However, Karzai braved the negative public perception of the corruption-related
appointments by publicly defending his cooptation policy as a necessity on the basis of
national interests26.

National interests (masaleh milli) according to Karzai in later stages slid into tolerance
towards drug trafficking networks, including his own brother’s, which in turn became
very unpleasant to many donors. In donor discussions, it is now commonplace to
privately criticize Karzai for his illicit relationships. During IWA discussions with
diplomats from western countries, with no exception, all agreed that Karzai had a close
relationship with “drug barons”, a term he himself created. In addition, Afghan political
circles have started criticizing this state of affairs. When Karzai announced the creation
of militias in Helmand province, former President Rabani, who is now a deputy in the
National Assembly and heads a strong opposition party, denounced one of the two
commanders heading these forces as a drug baron who has been arrested in the act of
trafficking drugs, but was released on the orders of a phone call coming from the
President’s Office27.

Afghans have also denounced ethnic relationships and personal allegiances as a form of
corruption. This led to the public accusation of some ministers who were appointees with
support from the former king. The most notorious are Raheen, former Culture and
Information Minister and Farhang, former Economy Minister, who were accused by
certain political groups in the National Assembly and consequently rejected by MPs for
another round as Ministers. Dr Abdullah, former Foreign Affairs Minister, was accused
by the new minister for having misused his power by recruiting people from his own
region and political networks. Some MPs in the National Assembly called for the
dismissal of ambassadors with extraordinary expenses claims and no adequate
qualifications. Close circles to the former minister, Dr Abdullah, also reported on the
alleged traffic of gems through the diplomatic representations in Dubai and Saudi Arabia.
Dr Spanta, the actual Minister of foreign affairs promised a program of reform in 100
days and replaced half of the ambassadors after his arrival in office28.

The pillage of natural resources is caused in the main as a result of lack of authority of
government in the periphery and the corruption opportunities it offers for periphery elites.
For instance, in regions such as Nuristan, Kunar and Laghman where the government is
not present, local commanders deal directly with timber mafia and smugglers. Gem
trafficking is another example in which local authorities and also those in charge of
control and policing of the roads and the border are involved29.

The Control of Administrative Offices in charge of issuing official documents is one of
the most coveted places in the Afghan State. The traffic mafia, for instance, proved more
powerful than a personal relationship with Karzai. One of the Afghan diaspora investors
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obtained a business license and won the support of Karzai and the Interior Minister to
computerize the registration of cars and distribute number plates directly to customers.
The traffic mafia first asked for a share of the revenue. The investor was sure of his
support from the top officials and told them that he had no reason to give them kickbacks.
He was later blocked from issuing number plates by the traffic department on the basis of
an article of law which had not been taken into consideration in the contract when it was
signed by the Minister and the President30. More than a dozen cases of arrested passport
traffickers have been shown on TV. A passport which officially costs 25$ is 200$ on the
black market.

4.3 The Levels

The centralisation of power in Afghanistan is reflected in the administrative structure,
which is concentrated in the hands of President Karzai. This configuration is reflected by
the distribution of State’s expenditures: Kabul spends 70% of the total of non-wages31.
Considering this fact, it is reasonable to presume that in absolute financial terms most
corruption is happening mainly in Kabul. At the provincial level, the proportion of
corruption touching one particular project might be higher due to the weakness of
financial control either from the State or the international community. In addition, at
provincial level, corruption may benefit from a more structured, well-established and
homogenised influence of networks within the local power structures.

National and provincial levels of state administration are not the only levels at which
corruption occurs. The local level is probably the most relevant when it comes to property
issues such as land tenure, and obtaining a license for opening a new shop etc. All these
issues refer to the work of municipalities, with very blurred lines of accountability. Local
level corruption is also pertinent when it comes to security (police) and justice (district
justice courts) in provinces where most of the institutions are controlled by a strongman,
typically a local commander linked to a broader network with roots in Kabul.

4.4 The Costs

The overall cost of corruption is unknown. Often, only direct costs of corruption,
especially those representing the amount of money wasted or given, are the estimates of
corruption. Ashraf Ghani, former Finance Minister, in a report from the Center for
Strategic and International Studies estimates that only 27% of the committed funds are
actually available for direct services. The rest is distributed as follows: 30% for security;
15% in fraud, corruption and mismanagement; 12% for insurance, international salaries
and other expatriate costs; 10 % for overheads; 6% for profits (2005)32. Estimating the
cost of mismanagement and lack of efficiency between the programs, Mr Ghani stated
that during his office as Minister of Finance “every 1$ in cash from a program loan
(either the World Bank or the Asian Development Bank, which are both heavily funded
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by US) was equivalent to 5$ in USAID financing. Now he believes that the equivalence
might be closer to 8$”33.

The reported costs of certain transactions in USD are (these are estimations based on
reports or crosschecked interviews)

• Vote buying by candidates for the National Assembly election: 50-300 $ per vote

• Vote buying in  the National Assembly: up to 35,000 $34

• Buying of an appointment in courts of first instance in a provincial district for a
period of three months: 6000-8000$35

• Issuing of an ID card or a passport: 200 $ (legal amount is 0.5$ and 25$ for a
passport)

• Buying a driving license on the black market: 100 $

• Buying a marriage certificate from family courts: 100$

• Registering as a social organization within the Ministry of Justice: 100-150$

• Opening a small business such as a property dealers: 50-100$36

• Small scale foreign investment: 5,000 $37

• Taking imported products out of customs office: at least 30% of the legal taxes, but
can be higher depending on the cost of the product itself and the level of taxes.

• Estimated increase in the procurement costs of the Ministry of Finance38: 20-30%

• Estimated overhead costs for each layer of contractors in infrastructure building: 10-
15%

• Overall waste of aid money in Afghanistan: 35 to 50% of the total39

4.5 The Impact of Change on Levels of Corruption

The introduction of a democratic system in the form of a centralized bicameral State
structure whose members have been elected seems to exert pressure on the behaviour of
the new and highly contested political elite. During the electoral process, the critics
related to the integrity issues and to the reasons why certain candidates were authorized
to participate despite obvious illegibility criteria. Since the inauguration of the National
Assembly, in December 2005, the influence of formal structures on the MPs, the daily
debates transmitted live on TV and the cohabitation of antagonist groups have apparently
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created positive impacts on political ethics. Nevertheless, the level of fragmentation in
the National Assembly, which is still composed of independent figures subject to
influences, and the difficulty in forming a majority, create opportunities for corruption
and non-transparent practices between the Deputies, political parties and interests groups.

On public administration, there are hopes that reforms of the Afghan administrative
system and the implementation of the PRR will promote transparency and accountability.
After five and a half years of organized corruption in the judiciary and after much
criticism, hopes now turn towards the newly appointed Supreme Court whose members
have recently been approved by the National Assembly. Most of the figures are reputed
for their personal honesty and high professional standards.

After wide criticism of the police forces and the undergoing reforms in the Ministry of
Interior (MoI), Karzai approved a list of 60 new police officers but added to it some 13
more who were not proposed by MoI officials. This happened in the aftermath of riots
that caused the death of more then 15 persons, the looting of many offices of international
organizations and was the first strong message against the new Afghan State in May 2006
in Kabul. The riots were apparently caused by a car incident which was provoked by a
US military convoy. Among the 13 imposed names, some individuals are known by many
in the capital as the heads of organized bands of criminals. The appointments were
condemned by the media as an interference by the head of the Executive on public
administration. The reasons for this series of appointments are not clear to IWA, but
many analyses suggest that this happened for political reasons and in order to ameliorate
some political factions.

The broader democratization process has had many negative impacts, as many actions
within the new framework were supply-driven and did not match local realities. For
instance, even though the National Solidarity Program is a considerable success, the
focus on women’s participation in public space, through local participation and elections,
was perceived by many as outsiders imposing their own values, and was rejected in many
cases or misunderstood. When women, who traditionally did not mix with men, were
asked to elect male members they had never seen, they could not understand who to
choose or what to do. The UNDP Justice for All program, which has recently carried out
consultations in the provinces, tried to explain the principle of religious freedom in
Afghan villages where, for centuries, the communities have believed in one religion40.
While the problem, in this case, is not the principle, the pragmatic aspects of the action
are totally flawed. There is no need for such an action, except under UNDP objectives
and their mandate requiring it. Similarly, UNIFEM tried gender training in rural areas,
where all women were strangers to the concept, and could not see any practical uses41.
Elections were quite expensive in Afghanistan: 16 USD for each vote, excluding security
expenses42. UNAMA, which was in charge of organizing the elections, printed election
bulletins in huge quantities and had to recycle tens of tonnes of printed materials worth
some 40 to 50 million USD43.



RNISS Afghanistan 2007

30

5. Anti-Corruption Activities

5.1 The Government

Since the end of the war, the Government has given legal and institutional incentives in
order to fight corruption although there has not been yet been any anti-corruption
strategy.

During the first three years of the reconstruction, the fight against corruption was not a
priority for the international community and the donors. The Afghan interim authorities
were the first to consider corruption as a potential problem. The Afghan constitution,
adopted in December 2004, placed the fight against corruption as one of the duties of
government officials. Under Article 75, Section 3, the government has the following
duties: Maintenance of public law and order and elimination of all types of
administrative corruption.44

Furthermore, at the beginning of 2004 the Government created the General Independent
Administration of Anti-Corruption (GIAAC), legally established in September 2004 by a
presidential decree, the Law of Campaign against Bribery and Administrative Corruption.
These actions were not very fruitful, as the law contains some incoherence and the
GIAAC has limited power, resources and capacity to really address corruption. The first
use of these tools has been political. GIAAC has not been able to develop a national anti-
corruption strategy. Among those interviewed by IWA, none were really able to explain
why an anti-corruption strategy was not in existence during the first phases of the
reconstruction process. But the pressure from the donor community on anticorruption is
growing as their programs enter into the development phase.

The law itself is confusing in many ways. Firstly, it defines corruption in wide manner
and thus brings about more confusion regarding what is corruption and what is not, it is
an illegal act committed by government employees and other public servants to attain to
personal or group aims45. In the Anti Bribery and corruption law, the bribery definition of
the penal code of 1976 is amplified and specified. Secondly, while the GIAAC is
presented as an independent agency, the law provides for further interference from the
Executive, as the duties and functions of the agency are not clearly defined in the law.
The head of the Executive can add more tasks to its remit. Besides, the law does not
provide for clear nomination and dismissal procedures for the head of the agency and
leaves these to the discretion of the head of the Executive. Finally, budgetary provisions
are unclear and apparently led during the last fiscal year to the establishment of a special
salary scale and advantages decided by the Office of Administrative Affairs under the
head of the Executive46.

As said previously, the Bonn Accord preserved the integrity of most of the national laws.
This included the 1976 penal code, which identifies corruption in a narrower manner. The
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penal code makes a distinction between many other similar notions such as
embezzlement, stealing and falsifying of documents, waste of state resources etc.

In 2004, Afghanistan signed the United Nation Convention Against Corruption, which
contains measures to prevent, investigate and sanction corruption. The convention
provides for a framework to seek international support to build capacity to fight
corruption and have access to international tools and political backing for fighting
corruption in the State. It gives elements to develop a strategy to fight corruption. The
London Compact determined a timeframe for the ratification of the convention and its
implementation. It is, however, unclear at this stage whether the government will be able
to ratify, modify internal laws and put in place a strategy in the coming two and a half
years.

The government began only recently a strategy of communication regarding corruption
with its “accountability week”. It consisted basically of public exposés by Ministers in
order to attract public attention to the growing concern of the government on
accountability issues. It is not very clear if these actions have been followed by
substantial reform in the concerned ministries. In parallel to these initiatives, other
peripheral actions, at the provincial level, have been implemented in order to fight
corruption such as the removal of provincial governors. But in most of these cases, the
governors have just switched position in the state apparatus, maintaining their potential
for misconduct in the system, even though, (Art 267) the final decision of the court
regarding the conviction of a person for bribery shall be published. In most cases, these
high civil servants are not even jailed.

The Government loss of legitimacy because of corruption can turn into violence. The link
between violence, loss of legitimacy and corruption has been clearly identified by the
International community. The riots of May 2006 catalyzed donors’ attention on
corruption and increased their pressure on the Government for taking action against
corruption. An anticorruption committee was set up by the president in September 2006
in order to take action on the cases of corruption blocked at different stages in the Afghan
administration (see Section 6.11).

By law, civil servant competence and merit is supposed to be revaluated by the PRR
process, a reform that consisted of small and voluntary reforms in all institutions mainly
focussed on the increase of wages and the control of civil servants’ qualifications. The
PRR was done in coordination with the Civil Servant Commission, which has also
established offices in the provinces. It appears that the PRR process suffered from a lack
of efficient delivery by the commission. The PRR is now evolving into PAR (Public
Administration Reform) which is supposed to revise in depth the civil servants’ human
resources process47. It is a more ambitious and comprehensive agenda, yet with less
transparent procedures and implementation strategy. The benchmarks of the London
Compact are insisting on the importance of an effective civil service system: “The
Afghan Government will rapidly expand its capacity to provide basic services to the
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population throughout the country. It will recruit competent and credible professionals to
public service on the basis of merit; establish a more effective, accountable and
transparent administration at all levels of Government; and implement measurable
improvements in fighting corruption, upholding justice and the rule of law and promoting
respect for the human rights of all Afghans.48”

After the London Conference of January 2006, the government’s anticorruption strategy
is committed to a timeframe set for five years by the benchmark: “The UN Convention
against Corruption will be ratified by end-2006, national legislation adapted accordingly
by end-2007 and a monitoring mechanism to oversee implementation will be in place by
end-200849”.

The ANDS (Afghan National Development Strategy) office is in charge of implementing
the London Compact Benchmark. As mentioned in the ANDS interim paper, the
“Government’s goal is to eliminate corruption in the public and private sector in order to
improve the effectiveness, transparency, and accountability of government and to create
an environment conducive to investment, both of which are necessary for economic
growth and poverty reduction50”.

The fight against corruption is mainly centred in Kabul. Plans exist to extend the GIAAC
activity at the provincial level, but due to limited resources and the related security risks
the GIAAC has preferred to concentrate in the capital in order to make a more effective
use of resources at hand. Recently, uncertainties appeared on the future role of the
GIAAC and its possible fusion with the General Audit Office. The Attorney General
Office, complementary to the GIAAC, was not efficient until the nomination of a new
Attorney in September 2006, and in consequence of this nomination, inquiries were
launched in the cities of Herat and Mazar-e-Sharif in October 2006, and apparently plans
for more effective action against corruption are in place.

The sequencing of the cross-cutting government anticorruption activity is to be elaborated
next year, following consultation with a broad range of stakeholders. The Government
has not yet addressed the financial implication of the fight against corruption. Also, the
level of expenditure needed for the implementation of the London Compact benchmarks,
defining the content and timeframe for a multi-sector development and action plan, to be
made by the Afghan government, in order to maintain donor’s support for the next five
years, has not been decided.

A more effective factor in curbing corruption has probably been the spotlight turned on
specific ministers which threatened their position. Shahrani, who arrived in the Ministry
of Haj and Religious Affairs after a corruption scandal, involving two deputy Ministers
who have been removed (Atulrahman Salim and Said Mohammad Moborez) and
affecting the previous minister, had to make public statements and put in place
transparent procedures in order to have a transparent selection of the beneficiaries for the
Haj in Mecca the following year. The investigation was conducted in Afghanistan and
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Saudi Arabia by the GIAAC, and high level political pressure from Karzai helped the
case to proceed to court for a trial. After Ahadi, the Finance Minister, came under attack
from his former head of control and audit, he put in place a few measures such as
cameras in offices in order to control the civil servants. There were some cases of civil
servants being caught, but it is unclear whether this aimed at getting the attention of
donors or if the measures effectively reduced corruption. The current head of the control
and audit department of the MoF has taken his office with an announced intention of
curbing corruption in the Ministry. He has also made it known that he has the full backing
of the minister himself.

5.2 Donors

All the main donors and aid agencies have been present in Afghanistan since 2001-2002:
USAID, EU, WB, ADB, DFID, GTZ, SIDA, CIDA, U4, JICA, India and last but not
least, Italy who has been the lead nation for the reform of justice. Bilateral aid is very
developed in Afghanistan. There is also a particular activity by Islamic countries such as
Saudi Arabia, Iran, the United Arab Emirates etc.

Anticorruption has been a recent preoccupation for donors. Research work on the subject
has just begun. As M. Francesc Vendrell, the special EU representative, expressed it in a
donor homogenization meeting on AC, “research is important but it is preoccupying that
no research and data has yet been collected on the subject, now it should not be the time
for this”.

In late 2004, the UNDP was the first to focus on the development of a strategic response
to Afghanistan’s growing corruption problems51, issuing the anti-corruption needs
assessment52. This is a consequence of institutional changes inside UNDP worldwide as a
result of increased attention from the international community on accountability issues,
public finance transparency, seen as a cornerstone of the democratic governance in
construction. Also, the assessment was asked for directly by the President Office in late
2004, following Transparency International’s Corruption Barometer of 2004 revealing
that corruption was perceived as a major problem, even more so than security53.

A series of donor meetings have taken place since December 2005 in order to forge a
common understanding of the phenomenon and the necessary policy setting. The main
participants were UNDP, UNODC, WB, ADB, USAID, U4, DFID, Tiri/IWA. The Donor
strategy is still in the process of being defined. UNDP and ADB have strongly
participated in the development of the anticorruption chapter of the ANDS document54.
UNDP initially assumed the lead of the international anticorruption strategy, but finally
left the UNCAC implementation to UNODC, the mandatory agency which currently has
the available resources to develop capacity in the GIAAC.  There has been some
competition between UNDP and ADB over who will implement the AC strategy. Finally,
agreement was reached mid-August to isolate the benchmarks regarding the
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implementation of UNCAC, now assumed by UNODC, and the AC language present
across the text which allows for setting up a comprehensive AC strategy and
mainstreaming it into different institutions. ADB, the World Bank and UNDP are now
working jointly in order to address the need for an anticorruption strategy in Afghanistan.

There was a lot confusion and waste of time regarding the relevant agency to work with
from within the government. UNAMA, which is responsible for the Compact
implementation, saw the ANDS as an agency with no mandate to set up governmental
policy. Meanwhile, the Office of Administrative Affairs became the most suitable for
some, while the MoF attracted the attention of others. Finally, in 2006, GIAAC is
becoming the focal organization and became the national leader in the eyes of both
international agencies.

No concrete measures regarding the NIS pillars have yet been taken by donors. The
present goal of donors in building a strong and independent anticorruption strategy is to
support an independent organ, of which the GIAAC could constitute a base55. Though, in
the definition of strategy a number of challenges still have to be taken into account56:

• Control of corruption as part of peace and state building efforts

• High-level political will and broad based public support are crucial

• The intimate relationship between drug-trafficking and illicit permeation of the State

• Grand and petty corruption need to be addressed in parallel

• Dilemma between short-term “fixes” of peace spoilers and tolerance of long-term
governance spoilers

• Involvement of all players

• Generation of data and analytical work is indispensable

• Careful management of expectations is needed

The donor strategy against corruption is in much part related to the fight against drug
production and trafficking which are considered to be one of the main sources of
administrative and political corruption57. Yet, there is remarkable gap between
international and Afghan perceptions and concerns. The analysis of data collected as a
result of a survey of perceptions by representatives of provincial councils showed that the
issue of drugs was a secondary problem and that the impact of corruption was still
neglected by the international community58.

USAID has a particular approach to the anticorruption fight, in order not to be obliged to
obtain results as would be the case if it launched a specific anticorruption program. It will



RNISS Afghanistan 2007

35

introduce progressively higher transparency and accountability in each of its programs59.
Many believe the US will not criticise the government and donors for the high level of
corruption as their highly political mandate in Afghanistan will mean that they have to
blame themselves. So far, they have not been outspoken on this.

There is no direct initiative on anti-corruption activities funded by the EC, but the
European Union Special Representative has been quite outspoken about this, criticizing
why the International community is still at the level of researching the causes of
corruption and not yet active in fighting it.

The UN SGSR has recently invited many ambassadors to discuss corruption and propose
a joint initiative.

The reform of the justice sector, led by the Italian government, has been confronted by
corruption, in particular during the judges’ training. Pressures have been exerted in order
to select candidates because of their network connections and accept those without the
minimal judicial education qualifications. Yet, no particular program regarding
anticorruption training or awareness-raising within the justice sector has been launched60.

Donors’ actions through UNDP will focus on 7 main areas in order to fulfil and help
ANDS’s anti-corruption objectives61. These areas are indicative because the program is
now temporarily delayed:

• Production of information and knowledge on the current state of affairs regarding
accountability, transparency and anti-corruption (PAK – dari word for “clean”) in
Afghanistan.

• Analysis of existing legal frameworks regarding PAK issues and comparison with
the United Nations Convention against Corruption (UNCAC).

• Awareness raising among civil servants and civic actors.

• Support to elected institutions and public oversight bodies.

• Support to the national anti-corruption strategy.

• Ensuring proper linkage to existing good governance projects of participating
stakeholders.

• Establishing an effective coordinating mechanism.

• Increasing transparency and accountability among the donors
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Detailed sequences of the anti-corruption program are not available. The UNDP and
ADB had to meet in June in order to discuss this further. But, they face a difficulty: “how
can they establish a strategy if the Government does not have one?”62.

In the very early stages, the initial sequences of the donor anti-corruption strategy were as
follows but did not happen:

The accountability and transparency is a pilot project. The program is 18
months divided into 3 phases:

a) Generation of information (8 months);

b) Awareness raising and testing pilot projects (after the 6th month
until the end);

c) Lessons learned (to be done in the last 6 months).

Last but not least, IWA’s move into the whole issue of corruption has brought small scale
funding mainly for research. The Open Society Institute is currently funding a pilot
initiative on corruption within political circles. UNDP will fund the first study to define
corruption in regard to social representations, behaviours and practices. The Norwegian
government funds some quantitative surveys to generate data and develop training and
advocacy tools.

5.3 General

With the anticorruption strategy and activities implemented by donors being at an early
stage, it is not yet possible to assert their preventative effects. The main effects so far
have been delayed programs as national counterparts had to be identified. It is rather the
lack of action and policy of major donors which is a real problem, probably also with the
risk of damaging the legitimacy of the Afghan State and the international community’s
presence in the country. As of mid-August 2006, corruption in the State apparatus has
become the main focus of the regime’s opponents be it the Taliban or the democratic
movements inside the political system. It has now become clear to enlightened political
elites that the current political impasse has its causes in part in the failure of donors to
impose meaningful transparency and accountability mechanisms in their policies and
actions over the last five years. Some question the whole theory of liberal peace which
serves as a general framework for such interventions: “in the absence of clear distributive
mechanisms at the design stage, it is quite obvious that most of the aid pie will be subject
to pillage, waste and corruption”63.

The main effects related to government activities are consequent on the implementation
of the GIAAC, which has not been structured following a well-defined strategy. This
concerns particularly the process through which the cases to be investigated are selected.
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It can be noted in the GIAAC’s annual reports64, a number of ministries are frequently
submitted to inquiries, for petty corruption in most of the cases, while other ministries or
state-owned companies are less targeted. It appears that a possible political use of the
GIAAC has been made. This has already undermined its credibility as voices from inside
the GIAAC raised the issue resulting in the dismissal of its head. In the long run, as most
of the GIAAC’s big fish cases are dealt with politically (decisions made by the
President), the risk will be that the newly established institution’s work will be seen as a
political currency in the hands of the head of Executive. So far, cases regarding high
political figures have been blocked for national security reasons, often legitimized by a
decision of the National Security Council, itself composed of highly contested
personalities. It came as no surprise that in the most famous political TV program,
Karzai’s opponents attacked him on these abuses regarding the national interest,
maintaining the National Security Council regulating corruption issues, allowed the
pillage of state resources and the rise of corruption to go unchecked65.
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6. The National Integrity System
The war situation in Afghanistan has weakened most of the existing NIS pillars. The
weakening process is mainly due to two factors: a) the lack of investment in terms of
capacity and administrative training, b) a lack of adaptation to the new standards and as a
result a growing stalemate of the existing organs. Since the end of the Taliban regime,
important investments have been made by the international community in order to
restructure the administrative system and modernize its standards. The consequence has
not always been a system that works better. These changes have also brought a
juxtaposition of contradicting rules and habits, resulting in an ineffective administration.

It appears that in the Afghan administration there are two ontological levels, the de jure
and the de facto66. The de jure are the rule as written in the law, the administrative
procedures, rules, decrees and practices guiding civil servants’ activities. This is the
legacy of a state apparatus, which worked in the past or even during the war in unaffected
areas. During the war period, the tax system and in particular the customs were
generating revenues for the State. During the Soviet period money was directly injected
into the Afghan State by the former Soviet Union. The de facto domain is defined as a
mixture of power holders’ and other dominant interests, inherited procedures and private
interests-oriented legal interpretation. The de facto rules introduce some of uncertainties
into the Afghan administrative procedures. This is caused in part by the lack of civil
servant training and in part by the conscious use of this incoherence for their private gain,
in order to block procedures and obtain ‘in kind’ services in exchange. But, for the major
part, the de facto state apparatus refers to administrative units monopolized by local
commanders, strongmen or moving networks of corrupt officials. This phenomenon is
highly spread in the Afghan administration. For each of the NIS pillars, this phenomenon
and other more specific trends are analyzed below.

The process of political and institutional reconstruction of the public sector began with
the fall of the Taliban and ensued from the Bonn Accord. The Bonn Accords designated
an Afghan Interim Administration (AIA) and set up a timetable for the re-establishment
of permanent Afghan Institutions. In June 2002, the Emergency Loya Jirga was used has
a political nomination process in order to replace the AIA by the Afghanistan Transitional
Authority (ATA) and to designate Hamid Karzai as head of State. The duties of the ATA
have been: to hold a Constitutional Loya Jirga between the 14th of December 2003 and
the 4th of January 2004; to elect the President through direct universal suffrage on 9th

October 2004 and the National Assembly, in September 2005, comprising of two
chambers (the Wolosi Jirga, the Parliament, and the Mashreno Jirga, the Senate). The
legislative elections were postponed, officially due to technical problems and security
issues, and were held six months later.
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The central government has control of the local government units: 34 provinces
(Velloyat) with one provincial municipality (Sharwali-e Velloyat), divided in 364 districts
(Uluswali) normally with one rural municipality (Sharwali-e-Ulluswali), there are 4 to 27
districts per province. All of these entities are considered to be primary budgetary units67.
Provinces and districts are recognized legally as sub national administration units and so
are intended to be independent in their policy decisions, within the strategy set by the
central government.

Chart 1. Formal interaction of the Executive, the Judiciary and the Legislative
powers.

The Afghan State is a unitary state and the authority is vested in Kabul but in practice,
certain provinces like Uruzgan escape in part from central authority. This phenomenon
can depend on the strength of some commanders who control the provinces or on the
difficulty of access to certain parts of the territory.
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A principle of decentralization exists and is asserted by the Constitution: “The
government, while preserving the principle of a central state, shall – in accordance with
the law – delegate certain authorities to local administration units for the purpose of
expediting and promoting economic, social, and cultural affairs, and increasing the
participation of people in the development of the nation.68” In consequence, the
Provincial Councils elected in September 2005 at the same time as the National
Assembly are supposed to endorse the decentralization component of the State. In
practice, their role is not yet clearly defined. The Constitution provides them, beside their
role in the election of the Mashrino Jirga’s (Senate) members, with an advisory and
vague role69.

There is an “absence of an overall vision or strategy for local government, a multitude of
uncoordinated and potentially contradictory bodies are being established at provincial and
lower levels, some with access to large sums of donor funding.70” The trepidation felt
among the international community towards the creation of a Federal State in post war
Afghanistan, due to the perceived risk that it could break into pieces, and the lack of real
control from the central government over the Afghan territory, introduced into the
constitution a high degree of uncertainty and confusion over the different types of
decentralization mechanisms that could be applied to the Afghan context, and how these
could increase the government’s accountability at the local level. The donors and
international bodies finally imposed a structure that is assumed to be “democratically”
better by allowing higher direct participation71. Yet it lacks a well-defined and clear
acknowledgment of the roles and attributes of the different administrative institutions
newly created for the purpose of State decentralization.

The ARTF concentrates most of the operating expenses of the government in its recurrent
costs window, funded by international aid. The World Bank administers the ARTF. By
channelling the funds directly through the government, it allows for increasing Afghan
ownership of the reconstruction process.

In the absence of a genuine civil society which is fragmented and unevenly supported by
international aid, the media has become the fourth power, in many ways more powerful
than the National Assembly (established only 8 months ago) and the Judiciary, which
bears no legitimacy in the eyes of the population. The emergence of the media benefited
from constant and wide support of the international community, i.e. both state and non-
state actors operating in Afghanistan, and has become a more functional and useful tool,
which has been able to channel the demands of the population into the public arena and
ensure some voice for ordinary Afghans.
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6.1 The Executive

The Executive is composed of the President who is directly elected as the head of the
Executive72 and nominates the government composed of ministries (wazirat). The
appointed government has to obtain the approval of the National Assembly. The first
government of Karzai after he was democratically elected had a tough time, as the rules
of the approval were not well defined. In the end, each minister had individually to obtain
the National Assembly’s approval, while Karzai wanted his whole cabinet get approved
once. It led to the rejection of five ministers and a second wave of appointments five
months later.

The Executive is also composed of several independent bodies and government agencies
such as the GIAAC, as specified by the Afghan Constitution. Independent government
agencies are created by decree, law or are inherited from previous regimes. There is no
clear list of all independent agencies. The organisation chart of the President’s Office
only mentions the five of the most important of them: The Central Bank, Control and
Audit Department, the GIAAC, the National Security Directorate (former intelligence
agencies) and the Afghan Independent Civil Service Commission. Some others are not
mentioned such as the newly formed Elections Permanent Commission. Some, such as
the Afghan Independent Human Rights Commission, have become so independent that
they are considered no more part of the government.

The Afghan Constitution was approved by consensus of the Constitutional Loya Jirga on
January 4th 2004. It is a consequence of the political process decided in Bonn at the fall of
the Taliban regime. The constitution was drafted by the Afghan Constitutional
Commission, which was established in March 2002 and was composed of 9 members. It
was replaced in May 2003 by a board of 35 members all appointed by Karzai. A
consultative process with the population was launched in June 2003, and the final text for
approval was published in November 2003. A Constitutional Loya Jirga has been
gathered to vote on the Constitution, and meticulous efforts were made to represent
Afghan society, in particular women and the Diaspora’s intellectuals, although certain
groups, like the Taliban, were not well represented, and the links with previous political
powers were mostly based on the dominant Modjahidin figures.

The text of the Constitution rules the laws of Afghanistan, defines the power of the
Executive, legislative, judiciary, the role of the cabinet, and the administrative divisions
of the territory, and it states on freedom of expression and religion.

The President is elected in free, general, secret, and direct voting73 for a five year period
renewable once. Each presidential candidate has to declare the name of the vice-president
before running for the elections. However, for the first presidential elections, the
organizers required two vice-presidents and Hamid Karzai, as the first Afghan President,
was elected with these criteria. The first Vice-President is in charge of replacing the
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President in his absence. Among the powers of the President are to supervise
implementation of the constitution and to determine the fundamental policies of the State
with the approval of the National Assembly, appointing of Ministers, the Attorney
General, and the Director of the central bank. Also, the powers of the President include
appointing the heads of the Supreme Court with the approval of the Wolesi Jirga
(Senate), appointing judges and high ranking officials, signing laws and legislative
decrees and establishing a commission for the improvement of the administrative
conditions of the country. A procedure of impeachment can be conducted on the
President. The president is responsible to the Nation and the Wolesi Jirga. Accusations of
crime can be levelled against the President by one third of the Wolesi Jirga members. If
two thirds of the members of the Wolesi Jirga vote that the accusations should be brought
forth, a Loya Jirag shall be convened within one month. If the Loya Jirga approves the
accusation by a two thirds majority, the President is dismissed, and the case is referred to
a special court. Laws regulate the salary and expenditures of the President. There is no
figure such as a Prime Minister.

Until the National Assembly became functional in December 2005, the Ministers formed
the Cabinet, and they also were charged with making laws. The new policies and laws
which originated from individual ministries or from the Office of the President were
discussed by the Cabinet. There were several ways in which the government could issue
laws and decrees74:

• Decrees of an administrative nature passed with the President’s sole authority

• Legislative decrees to be approved by the President and the Cabinet

• Regulations adopted by the Cabinet

• Legal documents (rules, directives, guidelines…) which individual ministers passed.

The cumulated legal texts, however, have to be discussed in the National Assembly who
can approve or reject them. Discussion of such texts in the newly established legislative
body may take a few days or up to a month. Since it started working, the National
Assembly has been able to discuss only a few of these laws.

The Constitution is the main legal reference regarding the power distribution among the
branches of the Executive. The Office of the President constitutes the focal point for the
Executive institutions. The President’s Office has approximately 800 staff75, including the
security for the President. The influence of ministers is distributed between the President
and his two vice Presidents. Indeed, the initial distribution gave all reconstruction affairs
to the first Vice-President while the second one was in charge of administrative affairs.
This distinction did not come into force as a rule, it is a practice that has not been legally
recognized in the absence of any presidential decree.
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Although Karzai complained about his previous administrations, which he considered as
coalition governments imposed on him under difficult circumstances, his elected
government reflected some continuity with the past. He respected an ethnic balance at the
top between him (Pashtun) and his two deputies (Tajik and Hazara), which initially
slightly hindered his choice of the cabinet76.

Ministers are appointed by the President and must be approved by a majority of Deputies’
votes. They are responsible to the President and the Wolesi Jirga for their particular
duties.

It appears that Ministers are omnipotent in their ministries. They do very little accounting
for their activities to their co-workers. They set the rules. “If a minister takes a decision,
there is hardly any one in the Ministry to contest it77”. The Minister himself sets the level
of delegation within each Ministry.

Ministers and those responsible for Administrative Independent bodies, such as the
General Audit Office, and the GIAAC, can dismiss civil servants independently until the
3rd grade. For the higher grades, the President’s approval is required. A similar
mechanism is in place for the distribution of recompense for good service. The Minister
can give these gratifications until the 3rd grade, the 2nd and 1st grade are in the hands of
the President.

Decisions on ordinary contracts are normally made in consultation with the deputy
Minister. They can take decisions up to 3 million Afg (60,000 USD). Higher amounts
need the authorization of the President. For procurement, Ministers can take decisions up
to 50,000 Afg (1,000 USD). But in practice, bills are divided in order to have two dates
with amounts lower than the maximum78.

The Constitution prevents conflict of interest using detailed descriptions of the
President’s, high administrative officials’ and Deputies’ work, and precisely addresses
this question in Article 152.  The President, Vice President, Ministers, heads and
members of the National Assembly, the Supreme Court, and judges cannot undertake
other jobs during their terms of office. In practice, this article is not yet enforced for all
the members of the National Assembly. The occupation of former ministers or other high
level officials is not submitted to any particular restriction. In the case of Deputies, if they
were titular of a position in the administration, they have the right to return to their
functions within a period of 6 months after they have quit the Assembly. During this
period, they will receive financial compensation79.

Certain high level institutions like the Office of the President, Ministries or Vellayat, are
not transparent regarding their expenses80. Apparently, there are different rules in each
Ministry regarding gifts and protocol. These were set during Cabinet meetings. There is
no article in the constitution that asks for the President’s, Ministers’ and Members of the
National Assembly personals’ assets disclosure. In practice, the expenses of the
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Presidential Office are not accountable; bills are rarely presented to the ARTF, who
finances this office, in order to justify expenses. It appears that the Office of the President
is the most unaccountable section of the Afghan State81, and the recurrent funds of the
ARTF are used without control for private purposes and in order to hire staff based on
private relations. Bashardust declared at the National Assembly that the Office of the
President alone had more than 1,500 employees.

6.2 The Legislature

The legislature is based on a bicameral structure composed of the Wolesi Jirga (the
Parliament) with 249 members and the Meshreno Jirga (the Senate) with 102 members.
The Wolesi Jirga receives law proposals from the Executive organs. In order to be
approved, a law has to go through both chambers. The Wolesi Jirga is elected every 5
years through the Single Non-Transferable Voting (SNTV) system. The President
designates one third of the Meshreno Jirga while the other two thirds are designated by
the Provincial Councils. The Provincial Councils are local assemblies elected through the
SNTV system.

The law has to be in accord with the Constitution and with values, precepts and principles
of Islam82. In practice, there are three parallel levels of law: secular laws, Islamic laws or
shariat and tribal/local laws or customs. Some of these have been formalised though
adopted law and become part of the legislature.

These laws are used for different purposes. The secular laws are mainly applied to rule
the State’s institutions, private and public organizations. Theoretically, they apply over
the whole Afghan territory, although the Islamic Hanafi and tribal laws are used in
practice as an alternative for interfamilial relations or when there are no provisions in the
Constitution83. The Constitution recognizes, for the first time in the history of the Afghan
State, precepts of the Shiite jafari rite for judiciary issues related to Shiite communities.

The first elections in Afghanistan after the war were held in September 2006. The use of
a SNTV system “resulted in the exclusion of political parties, which are vital for the
development of robust democracy. President Hamid Karzai has done all he could to
marginalise these parties, leaving them isolated and dependent on unstable alliances in a
fragmented body”84. The National Assembly was invested in December 2006. Since then,
two main coalitions have emerged: Sayaf leads the first and Qanuni, who has been
elected Chief of the Parliament, leads the second. Qanuni is known for its opposition to
Hamid Karzai. Sayaf is an ally of Karzai.

In April, as required by law, the National Assembly approved the 25 members of the
Cabinet presented by the President, except 5 of them, all were accepted; they did not have
enough political support in the National Assembly. Budgets were prepared by the
different ministries85 and discussed by the National Assembly, but the budget was
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rejected, as most deputies asked for higher civil servants’ salaries86. In case of a
disagreement between the Meshreno Jirga and the Wolesi Jirga, the Wolesi Jirga has the
right to take the final decision regarding the budget87. The budget was finally approved
after some modifications and clarity were brought to the initial version. The National
Assembly obtained an increase of 6% in the salaries of civil servants.

The National Assembly has control over a small portion of the money coming to
Afghanistan through donors. Within this controlled budget, there are two different
branches to be approved by the National Assembly, the ordinary budget and the
development budget. The ordinary budget consists of: wages, equipment used by
Government officials, food, stationery, transportation88. The control of the National
Assembly over the budget is still very limited. The National Assembly, due to a lack of
capacity has not yet begun to enquire into public expenditures; in addition, certain
departments and offices like the Office of the President are more opaque regarding their
expenses. Before the establishment of the National Assembly, the Cabinet approved the
budget89.

The discretionary funds are included in the annual budget declared by the Ministry of
Finance. The discretionary budget represents 790 million USD for the year 200590. But
this budget is within the core development budget approved by the Cabinet or “in some
cases, the actual funding of projects will be subject to the availability of funds from
donors and the approval of donors or Trust Fund management committees (ARTF,
Japanese Non-project Grant Aid)91”.

The Afghan constitution (Article 102) stipulates that when a member of the National
Assembly is accused of a crime, the law enforcement authority informs the house of
which the accused is member about the case, and the accused member can be prosecuted.
In case of an evident crime, the law enforcement authority can legally pursue and arrest
the accused without permission of the house of which the accused is a member. In both
cases, when legal prosecution requires detention of the accused, law enforcement
authorities are obligated to inform the respective house about the case immediately. If the
accusation takes place when the assembly is in recess, the permission for arrest is
obtained from the administrative board of the respective house and the decision of this
board is presented to the first session of the aforementioned house for a verdict.

The National Assembly’s internal rules, regarding the sanctions on Deputies, the
management of conflicts of interest, asset disclosure and gifts were discussed by the
Assembly in April and have to be adopted within a period of 3 months92. Yet, these rules,
or the enforcement procedures, have not been drafted.

Members of the National Assembly cannot undertake another job during their term of
office according to Article 152.  Further rules regarding conflicts of interest, and rules
regarding gifts and hospitality are presently under discussion in the National Assembly.
There are no clear rules yet besides article 152 regarding gifts to the Deputies. An organ
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to be set by the law, which does not exist yet, should monitor the registration of their
assets. In the case of violations regarding these issues, the General Audit Office is in
charge. The National Assembly is responsible for the control of these expenses. In the
Penal Code of 1976, it is mentioned that:

Article 259: If a member of the National Assembly, municipality and
provincial or local councils requests something for himself or someone
else or accepts a promise to this end or receives a gift and for this reason
exerts his influence to obtain from the competent authorities of public
services orders, decisions, instructions, premises, releases, agreements,
imports, appointments, contracts and any other service and privileges,
shall be considered as a bribe-taker and shall be sentenced in accordance
with the provision of the Law.

The sanctions against members of the National Assembly are mentioned in the Penal
Code. High officials, in particular elected representatives, will incur greater sanctions
than common citizens:

Chapter Six: General aggravation conditions

Article 148: Without prejudice to the special conditions of aggravation of
punishment anticipated in this Law, general aggravating conditions are:

When the motive of crime is low and corrupt

(…)

When an official of public services, making use of his official prestige and
influence, commits a crime.

Article 149: If an aggravating condition is present in the crime, the court
can order as follows:

to more than the maximum of punishment, in cases where the anticipated
punishment are long, medium or short imprisonment, provided it does not
exceed the double of maximum of principal punishment. In any case, the
aggravation of long punishment can not exceed twenty years.

In the past, two kinds of special sanctions were applied against members of the National
Assembly disciplinary punishment, such as removal from office or fines, and trial or
judicial prosecutions 93. In practice, no Deputy has been arrested on a corruption issue,
either in the past or since 2005. A deputy was imprisoned in the past, but this was owing
to political disagreement.
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The result of the election, due to the voting system selected by Karzai, is a very
fragmented assembly, where political parties are present but are not official. In order to
build majorities, individual votes are bargained among the different factions. In such a
configuration the building of coalitions is one of the major obstacles to the good
functioning of the assembly. Also, the fragmentation of the deputies favours vote buying.

The Mashreno Jirga is in theory more supportive of the Executive, due to its selection
procedure which helped to reduce the presence of party in the election and in
consequence reinforced Karzai who is not supported by a strong political party.  The
Mashreno Jirga play a role in budget approval and in the creation of internal
commissions, mostly oriented towards interior security. At the legislative level, the
Mashreno Jirga role is to approve the laws voted by the Walasi Jirga. Since its election,
its deliberations have concerned the law on prisoner detention procedures.

Committee structures exist in the National Assembly. They are composed of 8 to 10
deputies, often organized around parties. Due to their recent establishment, few of these
committee are really effective. Donor driven training exists in order to build the
committees’ capacity. These committees work on different issues related to the budget,
rule of law, lands, etc. Up to now their work has been mostly symbolic.

6.3 Electoral Commission

The Bonn treaty set the timeline for 5 consecutive electoral procedures: the Emergency
Loya Jirga, the Constitutional Loya Jirga, the Presidential elections, the National
Assembly election and the Provincial council elections. The Loya Jirgas were an indirect
electoral process with grand electors who chose the President and his cabinet and later the
constitution.

In term of budgets, the costs of these elections rose from 30 million USD for the
Emergency Loya Jirga, to 197 million USD for the National Assembly and Provincial
Council elections of September 2006. Without the help of the International Community,
the sustainability of such a complex electoral process in the future is questionable. Yet
the London Compact stipulates that the next election will be financed to the “extent
possible” from its own resources. The last election alone cost the equivalent of 30% of
the total income of the Afghan State for the same year94. This raises the question of fiscal
sustainability of future elections and a strategy to address it.

The Afghanistan Independent Electoral Commission will have the high
integrity, capacity and resources to undertake elections in an increasingly
fiscally sustainable manner by end-2008, with the Government of
Afghanistan contributing to the extent possible to the cost of future elections
from its own resources. A permanent civil and voter registry with a single
national identity document will be established by end-200995.
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The Independent Electoral Commission (IEC) determined the privileges of deputy
members as follows: the provisional monthly salary and allowances for members have
been: $400 salary, $100 telephone allowance, $100 fuel allowance, and $500 housing
allowance. They have also been able to avail of a $10,000 loan towards the cost of a
vehicle and a $3,000 loan to pay housing costs up front96. These internal parliamentary
decisions have been dealt by the IEC due to the absence of a National Assembly before
the election. As soon as the National Assembly is constituted, it will be able to amend the
decision of the Independent Electoral Commission regarding their salaries and the
National Assembly will certainly be able to set the level of Deputies’ salaries
independently.

During the last election of September 2005, the cost of one vote has been evaluated at 16
USD, which is apparently low compared to other countries,97 but very high in absolute
terms compared to the average Afghan income.

The constitution determines that it is the role of the President98 to choose the head of the
Independent Electoral Commission (IEC) and its 9 members, for a period of 3 years99.
The IEC, which is set up under the constitution, will take over from the Joint Electoral
Management Body (JEMB), with a similar role. The JEMB was an electoral monitoring
body set up jointly between the UN and the Government, specially created for the
National Assembly and Provincial Council elections of 2005. The JEMB was only a
transitional organ mandated by the President. The UN chief electoral officer was in
charge of organizing all the procedures, establishing all the required laws, the electoral
logistics, ensuring the civic training for candidates and voters and organizing, in
collaboration with its State counterpart, post election strategy.

For the field operation, the JEMB had to set up 24,000 polling stations and manage
140,000 polling staff and 60,000 security staff. The JEMB was also in charge of media
relations, updating on the progression of the electoral management.

The permanent IEC will be reconfirmed by the National Assembly and will be in charge
of implementing future elections, organizing polling centres, training staff to support the
elections. It has inherited some of the JEMB staff and logistical facilities.

During the last election, a particular effort was made in order to ensure the independence
and accuracy of voting results:

Quarantine and Audit Procedures

The JEMB approved comprehensive quarantine and audit procedures for
use in the count centres and Data Entry Centre. However, these were not
made public to stakeholders early enough, which led to a lack of
transparency and suspicion on the part of candidates as polling stations
were quarantined. While the procedures themselves were comprehensive,



RNISS Afghanistan 2007

49

they were not adequately implemented by JEMBS staff in some provinces
in the early stages of the count. This led to a degree of inconsistency
across different count centres on the inclusion of polling stations in the
count. A strong stance was taken by the JEMB in excluding from the
count polling stations where it considered fraud had taken place. This sent
a message to those conducting fraud that where it was discovered (and it
certainly was not discovered in all cases), it would be dealt with in a
robust manner”100.

Although the elections were reported as a success in the media, some allegations of
intimidation and vote rigging on the election day were reported. The elections
transformed certain candidates with well-known links to illegal armed groups, narcotics
trafficking and war crimes into fully legitimate members of the State Institutions101.
Furthermore, the Electoral Complaints Commission which was initially composed of five
commissioners, one senior legal adviser, one senior investigator, eight complaints
officers, six legal officers, two external affairs officers and four translators,102 has
disqualified only 49 candidates103 for the Wolesi Jirga and Provincial Councils elections.
These factors undermined the credibility of the elections and showed an International
community unable to act in accordance with its ideals. One year after the election the
Afghans apparently perceive “that the organizer of the elections was taking bribes in
order to allow certain candidates to participate”104. The electoral system in use reduced
the presence of political parties. In reality, all the major parties had their candidates
elected in the National Assembly, but transactions within the National Assembly are done
on an individual basis which increases the risks of corruption and limits the capacity of
the State to ask for accountability from its deputies. Up until now, political parties have
not been acting as institutions that structure political life and ensure a higher
accountability from their members.

6.4 Political Party Funding and Expenditures

Article 3 of the political party law, adopted in 2003, states that: The political system of
the State of Afghanistan is based on the principles of democracy and pluralism of
political parties105. As of August 2005, there were 76 political Parties officially registered
in Afghanistan106. The SNTV system used during the National Assembly and Provincial
Council elections, can result in proportional representation only when political parties
have accurate information about their relative levels of electoral support and nominate
candidates in accordance with their respective level of electoral support. In Afghanistan,
the SNTV “forced all candidates to stand as individuals, virtually excluding political
parties”107, resulting in a National Assembly composed of a majority of independent
candidates108, although some known political party leaders like Qanuni or Rabbani run as
independent candidates. Progressively, the division of the Assembly into factions will
reintroduce the political parties within the Afghan political system.
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Regarding the political party funding, the political party law stipulates:

• Application for registration of (a political party) shall include the following
information and documents: (…), the sources of funding109.

• A political party shall not receive funds from foreigner countries110.

• The funds and expenses of political parties shall be public and transparent111.

• Political parties may receive income from the following sources112:

(a) Membership contributions

(b) Donations by legal persons up to two million Afghani per year (40,000
USD)

(c) Income from a party's movable and immovable property

(d) Subsidies by the government in connection with elections

(e) Other contributions by members

• Political parties shall register all its income and deposit it in a bank account.

• The leadership of the political party shall bear financial responsibility during its
tenure113.

• In order to carry out its financial affairs, the leadership of the political party shall
appoint one or more authorized representatives and introduce their signatures to the
relevant bank.

• The movable and immovable property of political parties shall be registered in the
office of the party and in the Ministry of Finance through legalized documents.

The law on political parties has taken into account a set of factors including: the
democratization agenda of the international community present in Afghanistan, the
negative perceptions of the Afghans regarding the factions who fought each other during
the last decade, the power games between the main stakeholders and the willingness of
the Executive to limit the power of political parties. As a result, the election processes
and the political process itself did not stress the role of political parties. The funding
constraints, especially the fact that political parties cannot receive funds from outside the
country, will probably limit the capacity development of democratic parties, as they
cannot seek funding from legitimate international sources. This also makes clandestine
most of the financial and resources management of the political parties. Last but not least,
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the law puts the responsibility for financial management on the head of the party and does
not introduce a distinction between the head of party’s and the treasurer’s functions.

During the campaign, a candidate was allowed to spend not more than 750,000 Afg
(15,000 USD) for his campaign.  But the “election officials have not been able to control
candidates’ expenses.  The candidates’ financial resources were not clear and
transparent”114. The IEC members are in charge of controlling the declarations of
Political parties’ finances and ordering investigations in cases of suspicion, but most of
the complaints were not backed up by reliable documents, the documentation that would
constitute a proof was simply non-existent. The complaints dealt by the Electoral
complaints commission were related to the registration of voters, nomination of
candidates, allegations of violence, financial disclosure by political parties and their
candidates, and errors in the counting of votes. The sanctioning power of the commission
is defined by article 54 of the Electoral law which allows the commission to issue
warnings, impose fines up to 100,000 Afghanis (USD 2,000) and order a recount of
ballots.

The investigations conducted after the elections of 2005 were not successful, mainly
because they were not able to accumulate sufficient proof on the reported excessive
expenses. More then two third of the complaints were not directly related to the elections
but involved previous transgressions of the candidate. The Constitution imposes the
publication of political parties accounts (Article 35) but just a fraction were published.

The money used by the main political parties or political figures is apparently the result
of an accumulation of sources, legal and illegal: political members’ contributions, trade
fortunes, but also war exactions, trafficking, the drugs trade, aid diversion and foreign
political incentives. Not all parties and political actors are getting their money from
illegal sources. There are no precise data available on the financial resources of politics.

6.5 Supreme Audit Institution

The Control and Audit Office (CAO) has 315 employees115, and is the supreme audit
institution of Afghanistan. It reports directly to the President. The head of the CAO is
Professor Muhammad Sharifi who was appointed by the President in 2002. The CAO
mainly works in Kabul, although some incursions to the provinces have happened. The
CAO has essentially a reporting power still limited to the Cabinet. The CAO reports
twice a year to the Cabinet, however, the CAO reports are not made public and the CAO
does not report to the Legislature. Until recently, the absence of a National Assembly did
not allow the CAO to transmit its findings and to hold the Executive accountable. The
mandate of the CAO is to:

• Protect public funds and take action against errors and irregularities regarding
financial carelessness and the misuse of public property;
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• Prevent illegal expenditures;

• Review the systems of control over government receipts and payments;

• Identify fraud and ensure that accused individuals are brought to justice;

• Certify the financial statements of government;

• Identify shortfalls in the government budget and provide guidance to minimize
errors, shortcomings and overpayments.

The only control of the ARTF done by the CAO on SY 2002 has been forwarded by the
CAO in SY 2005. The reports are not up-to-date. Public expenses are supposed to be
audited annually. But in practice this is not the case, introducing delays and limitations to
the possible actions to be taken against mismanagement or corruption eventually found
during the audit116.

The complaints are sent to the Attorney General or to the President. But the dossiers are
lost in the Office of the Attorney General. “It is 10 years that I work in this office and I
have never seen any civil servant taken for corruption. Our chief should report in the
Cabinet in front of Karzai, but no one gives him the possibility to do that”117.

The Control and Audit Office (CAO) is in charge of controlling State expenses and has
official access to the different Executive institutions. But, in practice, it appears that the
CAO’s inquiry outcomes are blocked either at the Attorney General’s Office or at the
National Security Council level. In consequence, very few cases reached the court (out of
43 cases brought to the Attorney General’s Office, only 11 were fully investigated)118.
Also, there have been high level “circulars” limiting the work of the General Audit Office
by excluding, for instance, the Ministry of Finance from its control119.

The main concerns, raised by an ARTF assessment report, were that the ARTF/COA
financial management system needs strengthening120:

• Bank reconciliation needs strengthening;

• The national authorities should have the responsibility for preparation of financial
statements;

• A similar observation was done regarding the responsibility for preparing statements
of expenditure;

• Modified cash basis of accounting (continuing to attribute expenditure to a previous
SY once the actual SY had ended) should be abolished and a cut off point
established;
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• Control on non-salary expenditure needs strengthening;

• Records management needs strengthening;

• Procedures for monitoring ineligible expenditure need strengthening;

• Lack of local staff capacity in MOF and ministries;

• External assistance often has the form of fire fighting rather than ensuring continuity
and capacity building.

The CAO found, however, that the introduction of the computerized check clearing
system had improved the situation considerably, and therefore expected better
performance in SY 2003.

The Auditor General, head of the CAO, establishes policies and guidelines for the CAO
and is directly responsible to the President. Two deputy auditors general, who are
responsible for implementing the CAO’s audit plans and evaluating its audit findings,
assist the Auditor General. In practice, the head of CAO who is the brother of the head of
the National Assembly and a political opponent of Karzai has been marginalised by the
Executive.

The CAO's rules and regulations are based on international standards. It monitors
institutions such as: ministries, public offices and organizations, government
commissions, municipalities, and banks. In practice, it appears that certain limitations
have been imposed by the Office of the President. In particular, the CAO is not supposed
to audit the Ministry of Finance, which represents the core decision organ for the State’s
Budget distribution121, which has its own audit process.

Of the staff working in the CAO, 80% have tertiary education, but they have very poor
qualifications. It is only recently that newly recruited staff have been asked to pass a
qualifying exam. Training is provided regarding international auditing standards. These
courses are mainly directed towards the following employees: chief auditor, deputy chief
auditor, senior auditor, auditor, or junior auditor. Promotion requires the approval of a
designated commission.

The following CAO directorates undertake the audits122:

• Directorate of Planning and Analysis. It coordinates and organizes the audit
programs and plans of the audit directorates. It provides quarterly reports to the
cabinet and the President. It also evaluates and analyzes the findings of audit groups,
including errors and irregularities, and provides guidelines and direction for further
improvements to the CAO's audit processes.
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• Directorate of Documentation. This directorate is responsible for executing
managerial orders, safeguarding special and secret letters, and organizing agendas for
consultative and steering committee meetings.

• Audit Directorate for Public Enterprises and Organizations. This directorate is
responsible for the audit of public enterprises, government organizations,
government companies, and banks.

• Audit Directorate for Central Budget and Local Organizations and
Municipalities. This directorate verifies the government budget, including the proper
use of financial and material resources, by comparing equivalent expenses between
two Ministries123.

• Audit Directorate for NGOs. the CAO has established this directorate to ensure that
aid is spent properly and legally.

• Audit Directorate for Technical Affairs. The development budget is the largest
portion of the government's annual budget. This directorate audits construction,
industrial, agricultural, and other projects.

• Internal Audit Directorate. According to CAO legislation, the internal audit
directorates of government ministries must cooperate with the CAO. The CAO
Internal Audit Directorate monitors these directorates. Its auditing methodologies are
currently being standardized.

• Directorate for Quality Assurance. This directorate monitors the performance of
CAO audit groups and reviews audit issues.

The audit reports are not made public and due to the recent creation of the National
Assembly, the CAO is lacking leverage on the Executive. Still, it is known from a WB
report124 that the CAO made an audit of the first year of ARTF activities.

The ARTF is a trust fund operated by the World Bank, which channels funds to the
government through the MoF. The funds given to the MoF must be part of the National
budget. The Government anticipates the funds and then is reimbursed by the ARTF after
approval of its expenses. The monitoring of expenses is done by the ARTF monitoring
agent, in 2006 it was Pricewaterhouse Coopers. The monitoring agent works directly in
the MoF. The CAO is supposed to help the monitoring agent in its activities, in particular
regarding the recurrent budget that pays a large part of Afghan civil servants salaries.
Apparently, the presence of the monitoring agent is still essential for the correct auditing
of state expenses. The capacity of the CAO staff still limits its radius of action in
supervising State expenses.



RNISS Afghanistan 2007

55

6.6 The Judiciary

In the past, the authority of the Afghan legal system was limited to provincial and district
centres. Afghans in the rural areas relied much more on shura and jirgas (traditional or
tribal councils) that worked independently from the state as a regulation mechanism.
Even in the cities, such mechanisms were encouraged through elders, town
representatives, to solve many cases without referring them to the courts. In many cases,
government officials, such as those from district and provincial government, encouraged
people not to go through the formal judiciary in order to avoid complicated and timely
procedures. Reliance on formal justice varied during the conflict depending on the access,
level of trust, existence or absence of other mechanisms.

As of June 2004, Afghanistan’s formal justice system outside the capital was comprised
of an estimated 255 primary (district) courts and 32 Provincial Courts125. Kabul is home
to the High Court of Appeal (Estinaf), which hears appeals made against decisions by the
Provincial Courts, and the Supreme Court, headed by the Chief Justice. The Court of
Cassation (Tamiz) acts as an administrative Court of Appeal within the Supreme Court.

All of these courts adjudicate litigation based on the legal codes embodied in the 1964
constitution and the Hanafi jurisprudence of Islamic Sharia. The agreement reached in
Bonn between different Afghan parties conditioned the application of the 1964
Constitution “to the extent that its provisions are not inconsistent” with the Bonn
Agreement or any international legal norms to which Afghanistan is a signatory126. This
had to be in application until a new constitution was ratified. Since the end of 2001, there
have been some new provisions and special decrees issued by the Supreme Court and the
President.

The Afghan Constitution, which was adopted in January 2004, places the Supreme Court
as the head of the Judiciary127. Judges are nominated on the recommendation of the
Supreme Court by the President128. The lower court judges are also designated by the
Supreme Court and appointed by the President. The Supreme Court has the authority to
appoint, dismiss, reward, punish, promote and give pensions to other official and
administrative personnel of the judiciary branch in accordance with the law129. Members
of the Supreme Court are appointed by the President and approved by the Wolesi Jirga
(lower house of the National Assembly). They should have a degree of higher education
in law or Islamic jurisprudence, with expertise or experience in the Afghan judiciary
system. They cannot belong to a political party.

In reality, however, the absence of the National Assembly allowed for Karzai to follow
his own agenda arguing that the judiciary is independent. Karzai appointed Shinwari, a
conservative Pashtun religious leader, as the head of the Supreme Court and never
dismissed him even when the Supreme Court underwent mounting criticism on the
grounds that the judiciary was not independent. Indeed, the principle of independence,
which was endorsed later by the new constitution, does not allow any dismissal of the
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members of the Supreme Court by the President. Once nominated, members of the
Supreme Court can only be dismissed on the basis of article 127 of the constitution, for
crimes committed, requiring a request by one third and approval by more than two thirds
of the Wolesi Jirga.

When the National Assembly started functioning normally, it took quite a long time to
approve the nominees to the Supreme Court by the President. Shinwari did not go, at
first, before the National Assembly claiming that he did not need to go before a gathering
of the people as his knowledge in sharia and the respect he has won so far came from
more prestigious sources. He said he was only responsible before God. This resulted in
the anger of many deputies, including an outburst by Qanooni, the head of the National
Assembly130. On 27th May 2006, Shinwari was rejected by a high number of votes.
Besides his old age, for his opponents one of the reasons why he could not aspire to the
position of the head of the Supreme Court was his lack of a degree in higher education.
More radical opponents even denounced Karzai for retaining him as the head of Supreme
Court to serve his political agenda while this was an obvious violation of the Afghan
constitution. The Supreme Court nominates the judges and controls their careers, salaries
and discipline. “This system creates what members of the constitutional commission
privately called “corrupt networks among judges”131.

Debate over the approval of the Supreme Court nominees within the National Assembly
raised the issue of an independent judiciary which can guarantee a satisfactory
interpretation and review of the law. In fact, article 121 of the Afghan constitution give
authority to the Supreme Court for “the interpretation of the constitution, laws and
legislative decrees”. Yet, when it came to interpret the article regarding the criteria for
members of the Supreme Court, the latter could not offer its services because of the
obvious conflict of the interest. As a result, the lower house of the National Assembly
was divided into two opposing positions, which lasted a couple of days. Furthermore, the
National Assembly decided that Supreme Court nominees shall not have dual citizenship,
while the constitution only states that they should be Afghan nationals132.

Article 125 of the constitution rules the budget of the judiciary, and the Supreme Court
has authority over the implementation of the budget approved by the National Assembly
after consultation of the Supreme Court with the Government.

Article 121 of the constitution states that “the Supreme Court on the request of the
Government or the Courts shall review the laws, legislative decrees, international
treaties and international covenants for their compliance with the Constitution and
provide their interpretation in accordance with the law”. At the same time, article 3
states that “no law can be contrary to the beliefs of the sacred religion of Islam”. So far,
the Supreme Court has used this to apply precepts of Sharia. This is illustrated by the case
of a man who converted to Christianity and was sentenced to death while he was arguing
on the grounds of his right to have free beliefs133.
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A related problem is the lack of legal certainty with respect to the valid laws in
Afghanistan. In fact, the Bonn Agreement postulated that the Constitution of 1964 was
valid and the main legal framework for the Post-Bonn period (2001-04). Yet, there was
no certainty about the laws that were in accordance or in violation of the broad
framework. Some agencies such as IDLO incorporated older Afghan legal texts in their
training to make it more relevant to local conditions. However, “the lack of definitive
guidance on the validity of such laws makes it difficult to determine the efficacy of such
efforts. Clarification and revision of statutory law is of central importance to the process
of judicial capacity building”134.

The work started by the Afghan Independent Judicial Reform Commission encountered
many obstacles, including competing ideological camps135. In fact, more than 60 percent
of the judiciary’s personnel come from traditional and Islamic schools, Madrasa, with no
links with the modern law that is taught at the Afghan Universities of Law and Political
Science that forms the other half of the judiciary staff. This led to a divided judiciary and
tarnished the image of a modern and professional judiciary that formal education and its
supporters hoped to offer. As a result, “allegations of widespread corruption in the formal
justice system have undermined its legitimacy and improved the relative status of the
traditional justice system”136.

The nomination of judges has suffered, in the same way, from this political opposition
between the two groups. Each group wanted its supporters to be positioned so that the
power of the group would be increased as a result. Almost every member of the Shinwari
tribe with an Islamic educational background was asked by the former head of Supreme
Court to join the judiciary137. Finally, Karzai had to find a balance between both groups,
which resulted in nominating a Supreme Court composed of both layers. Besides, the
sacrosanct principle of inclusiveness, ethnic balancing and representation that prevailed
over the reconstruction process during the five last years precluded the judiciary from any
such principle as merit-based appointments. Patronage networks and relationships play in
important role in the recruitment and dismissal of judges and high officials of the judicial
system. For instance, appointment of “head judges of the primary and provincial courts is
often based not on the merit of their legal education and expertise, but rather on their
personal, tribal, ethnic, or political affiliations with the district or provincial
leadership”138.

The wide range of educational and training backgrounds is a serious problem for merit-
based appointment of judges and judiciary personnel139. Besides, both in the Sharia and in
the Law and Political Science faculties, the curriculum is not exclusively focused on legal
and judicial matters140. The poor quality of knowledge and expertise within Kabul
University offers less room for a merit-based system, as the legal skills are non-existent
and claims focus on the existence of a degree in higher education, which again is
contested by those who come from traditional schools.
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The codes governing criminal and civil procedure were finalised between 1965 and 1976.
No complete set of these codes and other laws is presently available in Afghanistan.
Those that existed in the libraries of the Ministry of Justice, the Supreme Court and the
Kabul University Law Faculty have been destroyed141. An effort has been made by IDLO
to make these codes available to the public142.

From the external-led intervention point of view, justice was not a priority. It was first
sidelined by the pressing political agenda of the international community to bring peace
and involve the warlords considered as potential “spoilers”143. As a result, donors paid
relatively little attention to the re-establishing of the rule of law beyond police training
and reform144. Italy, which was the lead donor for the justice sector undertook small and
sporadic efforts and programs. As a consequence, despite the efforts of some reformist
Afghans within the judicial system, no functioning and coherent justice system was
built145.

The Tuft University held interviews in early 2004 in which “officials within the Supreme
Court complained that their “independent” space had been repeatedly violated by the
officials from the Executive branch, and that officials within the Executive branch use
budgetary restraints as a means of applying pressure on the Supreme Court.

 
Additionally,

judges and prosecutors in Kabul complained that Kabul police arrest and release people
without the involvement of the courts. The police contend that those they arrest end up
back on the streets due to the misconduct and inefficiency of the courts. Judicial
personnel suggested that the police act in this manner mainly because they do not know
the parameters of their jobs and, therefore, the police are attempting to take on the
combined duties of law enforcement officers, prosecutors, and judges”146.

There was no major evidence of corrupt judges and prosecutors being judged or
prosecuted.

6.7 Civil Service

Damage to the Afghan civil service during the war came from a combination of factors
which varied over time. For the higher layers of civil servants, after the war started in
1978, it was a brain drain which took the most valuable capacity. Elites who felt
threatened escaped the country. Then, the communist purges eliminated many
intellectuals and high official elites. Provinces were then emptied as the resistance war
started in provinces. From 1989 onward, as reliance on militia politics became more
dominant, the traditional spirit, which allowed a mixture of different ethnic groups,
eroded and left many regions with lowly qualified civil servants. This happened for
instance in Uzbek and Turkmen areas, as the local populations these region had a lower
levels of literacy and education. The most important impact of the Taliban and
Mujahiddin years has probably been the low level of literacy: many ministries had more
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than 60% of their civil servants comprised of individuals who had not even finished
secondary education.

The higher end of the educational system has had, however, an inflationary impact on the
size of the public administration. The formal education system initially and then the
higher education system later were designed to produce elites and educated layers which
could be absorbed into the public administration, the sole opening for many who finished
two or four years of University. When the higher education started producing en masse in
1970s, the national economy was not developed to channel these new human resources
into the private sector, which was besides considered as downward move compared to a
noble job within the state apparatus. The government had no choice but to make room for
the masses coming from Kabul and the provincial universities. This resulted in an
inflation in numbers, and started reducing the effectiveness of the administration.
Furthermore, as the education system had few domains of specialisation, most of the
outcome did not fit the needs of the day. Last but not least, the war years had enormous
effects on higher education in terms of quality, which produced almost illiterate educated
populations (tahseelkada). Today’s public administration is, indeed, the result of all these
factors right before the war and during the war period, as a World Bank specialist
summarised:

“The government structure on paper expanded and proliferated, but it
became increasingly ineffective due to protracted conflict and loss of human
resources as many civil servants fled or were killed, particularly in the upper
echelons. Further declines in government capacity and effectiveness occurred
after the Soviet withdrawal, and patronage-based recruitment into the civil
service became the norm. Hyper-inflation largely erased the real value of
civil service salaries, exacerbating these adverse trends147”.
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In order to reform the Civil Service structures, a Civil Service Commission was
established in May 2002 by a Presidential decree, as required by the Bonn Accord, and
renamed the Independent Administrative Reform and Civil Service Commission
(IARCSC), which became a permanent institution by Presidential decree in June 2003148.

The President appoints the 8 IARCSC board members. These board members will work
on two commissions, five of them on the appointing civil servants commission and 3 of
them on the appeals commission. Their role is to identify and to recommend to the
President the Civil servants of grade 2 and above. They are required to have “10 years of
experience in public administration”149, “not to be affiliated with a political party”150.
They will “identify and recommend to the President for recruitment of civil servants at
category 2 and above based on merit”151. In practice, the IARCSC was quite a political
organ, headed by Hedayat Amin Arsala, an American-Afghan, a close family friend of
Karzai, who had little experience in public administration. Besides, the IARCSC was
strongly controlled by Afghan-Americans and served to introduce into the public
administration Afghans from the US Diaspora152. Later, when criticism started from both
donors and Afghans, Karzai replaced Arsala by Mushahed, an Afghan ambassador who
served in Iran and had close links with people from the Northern alliance. Mushahed was
not a well-known figure and IARCSC was forgotten for a while. However, heads of
different state institutions were unhappy with the role of IARCSC in the recruitment
process and in the appointments of civil servants. Comments such as: “the person
selected had no relevant experience to do the job,” “we cannot understand the basis on

Total number 276344
Average wage per month 50 USD

Upper grade distribution
grade 1 1227
grade 2 3351
grade 3 6006

Gender distribution Male 225094
Female 51250

Male Female
Education Doctorat 173 16

Master 3225 692
Licence 11270 4298
Baccalaureat 16279 8269
Baccalaureat professional 96325 21786
High school 4624 1134

Total number educated 131896 36195
Source: Civil Service Commission, June 2006

Civil servant in 2006
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which this person was selected;” “we now have a person who we do not know what to do
with” appeared in the PRR review153.

For the last two years, the IARCSC has had to draft a new civil service law which is not
yet approved by the National Assembly, and design new wages, grades and pension
mechanisms. The IARCSC also oversees the newly launched Public Administration
Reform (PAR) and the Priority Reform and Restructuring (PRR) projects. But the PRR
has been introduced before the complete enunciation of the new Civil Service Law154 and
the pay and grading structure.  The PRR has caused a backlog of staff waiting for
appointment, so greatly reducing available resources and therefore state capacity155. Over
the 28 ministries who submitted a PRR application, only 20 have reached phase 2 of the
PRR. “Given the pace of appointments to date, the targets are overly ambitious and likely
unachievable. Of the 5,000 appointed only 10% (500) are at the senior level. At the
present time, there is little or no monitoring of the appointment process within ministries
relating to grade 3 and below. The implementation of the merit based approach for these
appointments therefore cannot be verified”156. Many civil servants were PRRed even
though they did not meet the criteria.

There is a lack of indicators to determine the progress of the PRR reform within each
Ministry. The fiscal sustainability of the PRR is at risk due to its extension from a few
targeted ministries to their quasi-totality157. The salaries under PRR can be six times more
than under the old salary scale.

Lack of transparency in recruitment and corruption at the level of the public interface are
identified as a high risk for the implementation of the PRR158. In order to increase the
level of transparency in the recruitment process, a Recruitment Management System has
been introduced.

In order to ensure that Civil Service posts are filled solely on the basis of merit, the
IARCSC will apply the following principles to all recruitment, promotion and
redeployments159:

• Posts will be filled through a competitive, documented process which results in the
selection of the most suitable candidate for appointment.

• Every post will have a job description setting out its purpose and main duties, and
specifying the qualifications, experience and personal attributes required.

• The required qualifications, experience and personal attributes will be objective, job-
related and non-discriminatory.

• The post will be advertised within the Civil Service and, as appropriate, externally to
encourage applications from suitably qualified potential applicants.
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• All applicants will be considered for short listing.

• All short listed candidates will be interviewed for final selection.

• Candidates will be short listed and interviewed for final selection by a panel which:

1. Are more senior in grade than the level of the post to be filled;

2. Has 3 members or higher.

• Shortlists will be created and final selection interviews will be assessed on the basis
of pre-determined, objective, job-related and non-discriminatory criteria applied
equally to all applicants.

• The candidate ranked first following the final selection interview will be
recommended for appointment.

• If the first-ranked candidate is not appointed, the appointing authority should provide
fully documented reasons.

• Written records of all documents relating to the recruitment/appointment competition
will be kept by the Independent Appointment Board.

Appeal procedures are in place in order to determine if an appointment has been made
“resulting from discriminatory and unfair”160 process. Yet, there has been no record of
any individual who has appealed as such. In fact, it is not common in the Afghan culture,
especially when it comes to recruitment decisions, to question them or to use appeal
procedures and opportunities.

The regulations on civil servants’ assets disclosures, conflicts of interest and gifts differ
for each Ministry, which will have internal regulations, if they exist at all. There are no
specific laws, informal rules or obligations for Ministers to declare their assets before or
after taking up their positions. There are very few cases of effective sanctions on civil
servants due to these reasons, which begs the question of their enforcement reality. The
GIAAC is supposed to keep an informative list with all the information on the assets of
higher civil servants but it has not yet been implemented.

Prevention of nepotism and clanism is introduced by the interdiction to have political
affiliations and by the ethnic impartiality of members of the Board of Civil service
appointment commission161. The Civil Service Law makes it clear in article 24 that “Civil
Servants are appointed based on merit and professional skills without any kind of
discrimination in accordance with the relevant legal documents”. Civil servants are
supposed to apply law and regulation “impartially and consistently162”. Although these
laws exist, nepotism is widely spread at all level of the Afghan administration.
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Besides the following restriction, “civil servants cannot undertake other employment in
official time”163, they have no restrictions if they wish to have a job after working hours.

Regarding the sanctions incurred by Civil servant in case of corruption or misuse of its
functions, the law is very vague. It only states that “A civil servant who does not perform
his day to day duties in accordance with the relevant legal documents will be
disciplined”164.

Civil servants are in theory protected against mismanagement, abuse of authority by their
managers and are able to issue complaints about their superiors on the basis of article 28
of the Civil Servant Law.

The only specific elements regarding the power of sanction against bribery are given by
the penal code of 1976, in the following articles, that constitutes the basis for decisions by
the court. Bribery is dealt by article 254 until 261 and embezzlement and treachery by
article 268 until 279.

Specific benefits and advantages for civil servants are not published. Most often they are
not even administrative decisions, but an oral decision by a minister or head of an agency.
For instance, high officials are granted flats or houses, cars, domestic staff, in many cases
without a written record. The allocation of building plots, and distribution of lands and
houses are made in the municipalities often with no transparency (see the cases of
Shirpur area in Kabul). There is no well-developed loan system. In rare cases, such as the
deputies in the National Assembly, there is access to official loans. In many other cases,
loans have been contracted illegally. These decisions happen most probably because there
are no checks and balances on the decisions of individual public officials. Typically, in a
department, heads of the office will sit with subordinates in the same room and corruption
will occur with the total complicity of the subordinate and the manager.

6. 8 Police and Prosecutor

The Ministry of Interior (MoI) has an overall responsibility on law enforcement; it
supervises the Afghan National Police (ANP), the MoI border guards, the highway
patrols, the counter-narcotic police and the quick response forces which are all sections of
the police under the authority of the Minister. The ANP is composed of 62 000
policeman. The ANP head is designated by the Minister of Interior and approved by the
President. The ANP gets its funding for the payment of police salaries from the Law and
Order Trust Fund for Afghanistan (LOTFA), which is managed by UNDP. The LOTFA
reimburse the payment of salaries to the MoI through the MoF against certified financial
reports. In the period 2004-2005, the LOTFA disbursed USD 54 million for the police
salaries in 34 provinces.
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There is a total of 70 000 policemen165. Policemen’s salaries vary between 40-100USD
per month166. A new salary scale is now under consideration but needs to be sustainable to
fit with the fiscal constraints of the Afghan budget.

The reform of police was one of the priorities in the post-Taliban reconstruction. The
United States mainly financed this reform and Germany, who is the lead donor, was in
charge of police training. More than 40,000 policemen have been trained. Between 2002
and 2005, the United States have dedicated USD 804 millions to the training of police167.
Apart from the training of the police, the reconstruction of proper police stations was
greatly needed, and this has been done mainly trough the Provincial Reconstruction
Teams (PRT). Despite all these efforts the training of professional police remains so far a
failure168. The extension of a police presence in the provinces has not been accompanied
by the perception of increased personal security. This is shown by a general increase in
the number of crimes, and the emergence of organized crime structures sometimes
composed of policemen169. The drug transport within the country is believed to be
facilitated with the help of powerful and well-organized police networks. Positions in the
police force are not always associated with a high degree of professionalism but linked to
highly factionalised patronage networks related to commanders, governors and district
administrators.

Beside the reform of the police, the international community established parallel systems
of internationally paid and funded security staff. This practice is considered more like
buying capacity then building capacity. The proliferation of security guards increases the
resentment of the police and shows that there was not a real willingness to rely on the
State to guarantee security. The useby the international community of public police forces
for close protection or the provision of security for road missions,  paid for by the State
for private purposes has been common. Certain security companies have been able,
illegally, to accumulate a double pay, from the State and the contractor for these security
services, arguing that they were providing policemen with training170.

Inconsistencies exist within the Security Sector Reforms. The reform of the police sector
had to be linked to a functioning reform of the justice system. Despite this obvious
relation between the two sectors, a very important financial gap exists in the funding of
the two sectors: the police benefits from 28 % of the security expenses while only 3%
that goes to the justice171.

The trust of people in the police still is very fragile, only 52% of the persons surveyed
would go to see the police or the provincial court in the case of theft and only 58% would
go in case of murder172.

The Constitution defines that the President should appoint the Attorney General – at the
level of a minister –and his deputy. The role of the Attorney-General is defined by the
Constitution (Article 134) as follows: “discovery of crimes is the duty of the police and
investigation and prosecution are conducted by the Attorney General’s office in
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accordance with the provisions of the law”. Thus the police follow the guidance of the
office on the discovery of a crime. The relationship between the Attorney General’s
Office and the Ministry of Justice became tense after the redefinition of institutional
structures following  the Bonn Agreement, which withdrew prosecution powers from the
Ministry of Justice, as had been the case during the communist regime, and granted the
powers exclusively to the Attorney General.  The Attorney-General’s Office has offices
in the provinces and a central office in Kabul.

Staff are recruited through the Civil Service Commission.  Appointments above level 2,
as with other public servants, are confirmed by the President.  The powers of the
Attorney-General’s Office is limited to civilian cases as laid down in the Constitution
(Article 134) - “discovery and investigation of crimes related to the armed forces are
regulated by special law”.

Before September 2006, very limited actions were taken at the prosecution level. Until
recently, the GIAAC complained that most of its prosecution requests were blocked at the
level of the Attorney General (for more details, see the section on the
investigative/watchdog agency). This has changed since the nomination of the new
Attorney General by the President. The influence of warlords and the weakness of the
rule of law since the end of the conflict were the major reasons for the inaction of the
prosecutor. Since September 2006, the new appointment is making a difference although
at the provincial level prosecutors are still not seen as effective.

6.9 Ombudsman

There are no such organs in Afghanistan

6.10 Investigative/Watchdog Agencies (GIAAC)

The creation of the GIAAC was decided after the Loya Jirga. Three persons were
designated for a period of 6 months in order to write the AC law. The law was issued in
September 2004. The GIAAC has now been active for almost three years but has only
recently developed internal procedures. The first Director General of the GIAAC was Mr
Azizullah Ludin. The President, who worked under his authority in the 1990s, appointed
him. Until January 2006, Mr. Ludin also performed the function of Chief Secretary of the
National Assembly. Since January 2006, professor Esmati has headed the GIAAC.

The GIAAC office is composed of 83 persons and has a yearly budget of 24 million Afg
(approx. 500,000 USD). The head of the office complains about the reduction of
GIAAC’s annual budget and the GIAAC’s limited number of staff “there should be in
principle 200 persons working here”173. His function is to inquire on the corruption cases
signalled to the GIAAC through denunciations or cases detected by its own inquirers. If
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the charges on a case are considered to be sufficient by the head of the GIAAC, then the
case is transmitted to the Attorney General’s Office.

The main power of the GIAAC has so far been investigative by requesting required
documents from offices. The GIAAC has the power to introduce suspects of bribery to
the court to face judicial prosecution; and it follows and ensures the enforcement of
anticorruption decisions. The GIAAC can launch a campaign against corruption in State
offices (Art. 4). Due to the financial nature of certain corruption crime, the GIAAC has
the mandate to inspect the financial process and economic activities of private and public
offices and organizations. In that field, there might be overlapping activities with the
CAO, which are increased by the GIAAC’s mandate to investigate into how public goods
and properties are kept and maintained in accordance with the provisions of the law.

The law also assigns to the GIAAC the role of preventing corruption through educative
and informative means by publishing detailed reports of its annual activities to enlighten
the public, staging training courses, seminars, workshops, and conferences to promote the
efficiency and professional capacity of the GIAAC in the capital and provinces (Art.5).
The GIAAC by law (Art.5) also has the role of creating an information centre to register
the assets of public servants, but this is not operative yet. The prevention activities of the
GIAAC are to promote transparency in government offices and transactions, and to
analyse the financial effectiveness of State’s activities at the central and provincial level.
At the moment the GIAAC has not sufficient capacity to enquire into the provincial
activities of the government. But, in practice, it does not have any preventive or
prosecuting roles174, although certain of these objectives are stipulated in the law.

In article 2 of the Law of Campaign against Bribery and Corruption, it is stated that the
GIAAC acts “independently under the President”. The GIAAC has been conceived has
an independent organ, but in practice it is under the pressure of the President’s Office. It
appears that certain cases have been investigated with major attention, while others were
blocked. Over the “93 dossiers brought by the GIAAC for cases of corruption only 6
dossiers made it through the court, the other one have disappeared. They keep one copy
of the dossier in their archive and the other they send it to the Attorney General”175. The
Attorney General is complaining that the dossiers brought to him by the GIAAC are not
well compiled176. Apparently, there is confusion, in practice, between the role of the
GIAAC and the role of the Attorney General. Due to these controversies about the role of
the Attorney in impeding GIAAC’s complaints process, a new Attorney General was
nominated by the President in September 2006.

A summary of GIAAC activities is presented in yearly reports for the President. The
reports feature a short description of each case, the amount of money, the actors involved
and the status of the case. In the latest report, the cases examined were mainly petty
corruption, mostly related to procurement issues within the ministries and Afghan public
companies. Only 10% of the cases were above USD 5,000.
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As required for civil servants, appointments in the GIAAC are made based on merit.
Above grade 2, removal from office has to be agreed by the President. The GIAAC
mainly begins its investigations based on complaints from the public. The names of
people complaining are kept confidential. Civil servants working in the GIAAC told IWA
about threats and intimidation received from the investigated persons. These threats are
not isolated cases. The Ariana Afghan airline and the Hadj scandals were the two most
important out of the five cases that have gone to the court.

The GIAAC has been, until recently politically oriented. Most of the cases processed
concerned Ariana and the Ministry of Transportation. They refer to petty corruption like
using petrol from the office for private purposes, selling computers from the office, and
employing public staff for private duties. Certain cases, more important financially, are
related to State owned land grabbing by high civil servant officials. The GIAAC has
accumulated many cases of corruption but had major difficulties in processing them
through the courts.

In order to address these malfunctions, in August 2006 a special anticorruption committee
was setup by the President’s Office in order to obtain results in “cracking down, arrest,
and prosecute the perpetrators of corruption in the Government offices”177. The committee
is composed of the chiefs of the main organs concerned with corruption, the CAO,
GIAAC the New Attorney General, the Supreme Court and senior advisors to the
President. The work of the committee will begin at the central level and then will be
extended at the provincial level. It is not yet possible to say if this political initiative will
have an effective impact on the quality and efficiency of GIAAC or other components of
the NIS activities.

6.11 Procurement

The area of procurement is underdeveloped in Afghanistan, and mostly driven by the
donor community. A general lack of capacity and familiarity with procurement procedure
before 2002 makes this area vulnerable to corrupt practices. In addition the multiplicity of
donors’ procedures in procurement causes additional obstacles for the government. In
2004-2005, the government spent more than USD 500 million on goods and services as
part of the core budget.

The donor community provides most of the running costs of the Afghan administration
through the ARTF. The Afghan Reconstruction Development Services office has a
procurement unit that is responsible for preparation of procurement documents, and
advertising the call for proposal. The line Ministries and other government institutions are
responsible for selecting a contractor and awarding the contract.  The procurement
procedure followed by the ARDS is as follows:

• Advertisement and notification
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• Preparation of the bidding documents

• Prequalification

• Call for proposal

• Bidding

• Contract award

• Execution

The documents for the bidding process are mostly prepared by the donor community due
to the lack of capacity in the ARDS. The Ministry of Finance (MoF) is accountable
regarding the expenses of all line ministries to ARTF. But the MoF faces major problems
in accounting for the expenses of the line ministries due to the limited capacity of line
ministries in implementing proper procurement procedures and reporting their expenses.
In addition, there are delays in the execution of projects. A joint UNDP, WB and ADB
report early on during the reconstruction of the country (January 2002), stressed the
necessity to build the procurement capacity of the GOA178. Despite this recommendation,
a high ranking official at the MoF criticized the lack of technical assistance provided by
the donor community for building the local capacity of the line ministries in procurement
and accounting procedures. For example, in the Kabul Road Project, conflict emerged
between the ARTF, the Ministry of Public Work and Kabul Municipality regarding the
selection process of a contractor. This conflict led to the postponement of work with a
risk of cancelling the available funds for the project.

In 2003, all the accounts of the State were centralized, taking away from the provinces
their ability to make non-salary payments and creating a full financial dependence of the
provinces on Kabul179. However some problems persist in revenue collection, and certain
provinces who collect more would like to see these efforts gratified by a higher capacity
to incur non-salary expenses.

For donor money, mostly bilateral aid that does not go through the government’s core
budget, each agency has its own procurement process. For example on the road projects
only WB and ADB are following ARTF and Afghan Procurement law procedures while
USAID, Japan, EU, Saudi Arabia, Italy, etc follow their own individual procedures for
procurement. These procurement processes are rarely adapted to the local legislature and
are not designed to encourage local companies. For most Afghan companies, it is
technically impossible to comply with required procedures. As a result, foreign
organizations are getting the funding and then subcontracting to other companies. This
subcontracting chain can have multiple levels since very few limits are fixed to prevent
subcontracting. As a consequence large amounts of aid money is lost in the process.
Afghan companies are often only subcontractors. An “accountability chain” does not
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follow the “subcontracting chain”. This creates a legal gap in the management of
responsibilities during the implementation of the projects.

Certain sectors like defence have very opaque budgeting and procurement systems. 80%
of the expenses of the defence sector are bilateral contracting and are not submitted to
transparent bidding procedures. The defence sector due to its sensitivity is hiding under a
“rule of exception” making it highly vulnerable to corruption in particular in the area of
procurement180.

Afghanistan has adopted a new procurement law, among other things, aimed at pushing
donor organizations to use the Afghan legal framework for their procurement process and
to channel their funds through the core budget. The Afghan procurement law of
September 2005, applicable for procurements made by the Afghan State, has been
recognised as meeting the international procurement standards181. The procurement law
sets penalties for civil servants who use their position for material gains. The law also
excludes contractors from the bidding process after misconduct and imposes an open and
transparent bidding process (ex ante and ex post) and access to information for the public.
A gain in efficiency of 1% in the government procurement system would be equivalent to
an increase of 2% for the domestic revenue of the government182.

6.12 Media

After a period of mass Media absence during the Taliban period, the Publication and
Media sector has redeveloped itself, mainly in urban areas. International aid and in
particular Internews or organizations working specifically on media like Sayara, Aina or
Ahvaz had an impact on the number of newspapers available in the country and on the
training of journalists. For the last three years, the media have been used extensively for
development purposes, through education programs and public information campaigns.

Afghanistan is an exception in the region for the freedom of press and expression. The
press and media were ruled until March 2004 by the press law of 1943. The Constitution
guarantees the freedom of thought and expression under article 34, freedom of expression
is inviolable. Every Afghan has the right to express his thought through speech, writing,
or illustration or other means, by observing the provisions stated in this Constitution.
Every Afghan has the right to print or publish topics without prior submission to the state
authorities in accordance with the law.

However, the freedom of expression has to take into account “the true religion of
Islam183” according to the mass media law.

The freedom of thought and expression includes “seeking, obtaining and disseminating
information and views without interference and restraints by government officials.  It also
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includes freedom of expression and means of broadcast, dissemination and seeking
information”184.

The minister of Information and Culture is at the head of the media commission, whose
role is to determine fault in cases of complaints regarding the media. This commission
controls the content of the media and registers complaints. It then determines the amount
of penalty in case of taboo subject broadcasting. In most of the cases, it will deal with
subjects that do not conform to Islam.

The Minister gives authorization for licensing the media. The registration appeal
procedure is described by Article 26. If the media owner considers the decision of the
Ministry of Information and Culture not to register or issue a license as a violation of the
provisions of the law, he may refer the case to the Media Evaluation Commission and
make an appeal on the decision in the court.

The National Commission of Radio & Television Broadcast shall have the following
duties and authorities:

1. Issuing licenses and allocation of frequencies to radio and television systems
in accordance with existing standards.

2. Issuing professional guidelines to political parties for their use of radio and
television.

3. Issuing essential guidelines to owners of electronic media in consultation with
media directors and civil society.

4. Monitoring the implementation of the provisions of this law by mass media.

5. Determining broadcasting policy of the state-run radios and televisions.

The National Commission of Radio & Television Broadcast is an independent entity
and shall report to the President of its activities185.

Censorship of media mainly concerns the use of sensitive information like “military
secret, the disclosure of which would endanger national security and interests186” or ideas
that would go against Islam. This was especially so in notorious cases where journalists,
who were obviously utilising the freedom of media and opinion guaranteed by the
constitution, have been put in jail and prosecuted over the last 4 years on the grounds that
they had insulted the Islam187.

When investigating, the law protects journalists as well as their sources. There are no
well defined rules regarding censorship, but apparently the media proceeds with self-
censorship188. Regarding censorship, “No natural or legal person, including the
government and government offices, can ban, prohibit, censor or restrict the activities of
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mass media or otherwise interfere in the affairs of mass media and informative
broadcasting”189.

The National Assembly very recently criticised Tolo TV, which showed some pictures of
deputies sleeping, with some deputies asking for its expulsion from the environs of the
National Assembly. But, the head of the National Assembly finally decided that this
could have been against the law and principle of freedom of expression under the
constitution. Finally, one session of the National Assembly’s discussion was closed to the
TV media for one day. A circular from the Directorate of National Security also put
enormous restrictions to the work of free media and was ferociously criticised. Karzai has
tried to persuade the media towards his own objectives for the last couple of months. This
is mainly about the Taliban attacks and success, the insecurity in the provinces and
corruption issues which are systematically broadcast. In his speech of 19 August, on
Independence Day, Karzai denounced the TV media stating that by showing such
insecurity levels, the media is making propaganda for the enemies of the nation, and that
this is against national interest and security. But the media, together with political
opponents of Karzai, criticised his position.

There are more than 200 newspapers registered with the Ministry of Information and
Culture. The lack of coordination of international aid and of media players had the effect
of dispersing initiatives into many small newspapers, with low or very low quality and
content. It affected the public already distant from written media, confusing the media
scene and limiting the emergence of a few good quality newspapers.

In order to disseminate press information in Afghanistan, a distribution network has been
created, notably the Kilid group which is responsible for the distribution of • Killid
(weekly general interest magazine, 22,000 copies) • Mursal (weekly, women’s magazine,
15,000 copies) • Kabul Weekly (weekly newspaper, 7000 copies) • Roz (monthly,
women’s magazine, 2500 copies) • Malalai (weekly women’s magazine, 2500 copies)190.

IWA carried out a press review regarding corruption articles on the five largest Afghan
newspapers over the last two years. It found that 90 articles have been written regarding
corruption. Very few of these articles were based on investigative research and most of
them are reproducing official news from government agencies. It appears that integrity
issues are much more present on Radio and TV - Tolo TV and Ariana have organized
many debates.  Certain sources in the UN191, when analyzing the recent riots which flared
up in Kabul, suggested that a TV debate, which had been broadcast the day before, could
have been a contributory factor. The debate had focused on the lack of accountability,
corruption and expatriates’ life styles.

There were some reports about pressures to stop broadcasting programs that would be too
outspoken about certain political figures. Radio Sada-e-Haqiqat (Samangan) was in
trouble with governmental authority for the publication in the weekly newspaper
Watandaar (issue no 82, dated 2/4/2006) of an article entitled “Embezzlement of 25
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Million Dollars by Younis Qaanooni”. This resulted in a conflict between Younis
Qaanooni, Chairman of the National Assembly, and the management of Watandaar
weekly192.

In the past, the State (and the various groups that controlled it) controlled the media in
Afghanistan. The King, the Communists and to some extent the Mujahiddin regimes all
controlled the media. Today, many different players are present in the media sector.
There is a spread of media ownership, which can be divided into State-owned media,
donor-supported media, media belonging to political parties or factions and private and
commercial media. There is not a situation of monopoly. Donors heavily support many
media groups, such as the Kilid group193. Most of the private media have critical
programs or “hard talk” types of interview broadcast. Threats against journalists inquiring
on corruption do exist, mostly consisting of anonymous letters or threatening phone calls.

Media licensing is transparent and uses the Art 22, and 23 of the mass media law194. Yet,
the media themselves are quite critical about their independence, which in return impacts
on their transparency and accountability towards the general public: “Unhealthy
competition between the media exists in Afghanistan; the media are not independent in
their editorial lines. There is no transparency on media’s finances. The media are not
transparent in their work and in the way they document their activities”195.

6.13 Civil Society

The citizens of Afghanistan have the right to form social organizations for the purpose of
securing material or spiritual aims in accordance with the provisions of the law (Article
35 of the Constitution). A specific law rules the establishment and functioning of social
organizations, which differs from the NGO law.  NGOs are registered with the Ministry
of Economy and are considered, in the eyes of civil servants, as for-profit organizations,
whereas Afghan Social Organizations (ASO)  are registered in the Ministry of Justice and
apparently are considered as non-profit organizations. This is mainly because, in practice,
they have a limited access to international funds. This distinction also erases a
differentiation between local Afghan initiatives and foreign interventions, as the NGO
law applies to both national and international NGOs who have to be locally registered.
NGOs are largely perceived by the population as a foreign phenomenon meant to gain
control over the money given to Afghanistan. Hereafter, we will consider that civil
society is constituted of both NGOs and social organizations.
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Source: FCCS, Baseline survey on the Afghan civil society, unpublished survey of 900 Afghan Civil
Society Organizations, October 2005

The rationalisation by the government of CSO’s registration process appears recently in
consequence to the explosion of the number of NGOs and Associations (see chart above
and also the Reconstruction Survey) in the past five years. This phenomenon has been fed
by the amount of aid oriented toward democracy building, but not only that, CSOs also
offered a convenient structure for donors to disburse their funds. CSOs progressively
assumed the role of project subcontractors. Their apparent role as citizen representatives
gives them legitimacy for their actions from a donor perspective, but on the ground only a
very few citizens’ actions are organized.

Civil Society has been widely used for the purpose of civic education, in order to secure
the success of the electoral process, with a top down approach following the
democratization ideology prevailing in the post-Taliban period. Most Civil Society
actions are donor and supply-oriented and rarely respond to local needs and demands.
Yet, religious organizations, which could be considered because of their independent role
from the State as a constituent of Civil Society, apparently have a strong mobilization
power, in contrast to the newly emerged CSOs. As well, there are certain specialized
groups which take militant action mainly on human rights, gender, poverty reduction, and
education issues. During the war (and still in certain remote areas), Civil Society played
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the role of a social State, even becoming its competitors in areas like education or health.
This phenomenon increased due to the slow pace of State reform and to the amount of aid
available for all sorts of social projects. The emergence of poorly performing
organizations with high budgets introduced a perception that this type of structure might
be corrupted, or at the very least  not redistributing aid money correctly, with the
consequence of decreasing CSOs’ ability to mobilise the Afghan population.

During the war CSOs were less dependent on exterior action and were able to build on a
dynamic relationship with the communities benefiting from their services. Today, CSOs
have increased their dependency on donor money. They don’t benefit from the same local
support and they lack capacity to use local financial resources.

Since the beginning of the reconstruction process, Civil Society was not fully integrated
as a part of the political discussion and did not wholly take part in the fundamental
strategic decisions for the future development of Afghanistan. An illustration of this
phenomenon is the creation of the Afghan Civil Society Forum (ACSF) through
individuals’ initiatives, in parallel to the official political process held in Bonn.

On the other hand, at the beginning of the reconstruction process, the government tried to
be as transparent as possible on its expenses, and regular reports were issued by the
Ministry of Finance during Ashraf Ghani’s period. Most of the official documents,
informative reports or external evaluation studies are available online but the updating
and the quality of these reports are irregular. The access to information is mainly done
through the Internet. The use of libraries or information centres is still very marginal. In a
country where access to the Internet is still a luxury, CSOs could be an information relay
and their analysis could be used for broader political purposes but their capacity to
analyse and inform the public is limited to a very small number of organizations.

Specific civic actions against corruption have not yet taken place, but CSO
representatives are taking part in discussions with the government and the donor
community in order to define a national anticorruption strategy. More broadly, CSOs
have only taken very rare action using the National Assembly or other governmental
institutions for lobbying purposes i.e. pressure from FCCS and ACSF has been exerted in
order to allow Afghan social organizations to receive funds from non-Afghan donors.
Pressure by CSOs such as Open Media Fund Afghanistan and Internews has been exerted
on the President and the Supreme Court for the liberation of a journalist condemned to
life imprisonment and possibly the death penalty for criticizing Islam.

The education sector does not focus specifically on the issue of corruption. It is itself
perceived as one of the most corrupt sectors. It is common for students to pay bribes in
order to pass exams or to get admission in the following year, and for teachers to buy
their appointments. In certain extreme cases, phantom teacher positions are created in
order to receive salaries from the Ministry. Issues related to corruption are not integrated
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in school programs, and only religious classes address issues related to morals and ethics
but not specifically with reference to corruption.

The international community mainly does the monitoring of the Government. A few
independent groups like ACBAR or IWA monitor the development community. Civil
Society tries to increase its role of interaction with the National Assembly, but so far
there have not been any bills or propositions made by CSOs. At present there are only
two organizations working on integrity issues: Integrity Watch Afghanistan and the
Afghan Civil Society Forum. Integrity Watch Afghanistan is doing research to feed into
the development of a National Anticorruption Strategy. Up to now there have not been
any anticorruption awareness raising campaigns and the media have been the main
catalyst for bringing corruption into the debate. Integrity Watch Afghanistan has recently
introduced monitoring mechanisms and training of CSOs in order specifically to address
corruption.

6.14 Regional and Local Government

Afghanistan is divided in 34 provinces (Vollayat) and 361 districts (Woleswal), there are
between 4 and 27 districts per province). Each province has a provincial municipality and
almost every district has a rural municipality. At the head of each province there is a
governor appointed by the President. The governor represents the central authority and
appoints the head of districts (woleswali).

By law the province is the administrative unit where each central Ministry should be
represented. Provinces, though they are administrative units, are not autonomous from the
central government. Those who feared that defining the state along the ethno-regional
lines would inevitably result in further fragmentation of the state, and would probably put
in danger the territorial integrity of the country, defended the model of a centralized state.
Also, for this reason, the federal model has been strongly rejected by a majority of
statesmen.

In every province (Art. 138 of the Constitution) a Provincial Council (PC) should be
formed. Once every four years, the province residents elect members of the PC in a free
direct general election. The PC elect a Chairman every four years and, at the district
level, district councils are elected once every three years. District council elections have
not taken place yet. The PC and the Governor forms two independent legal entities at the
provincial level. There are not yet clear specifications on the nature of their institutional
relations.

At a budgetary level, municipalities are entitled to collect their own taxes but district and
provincial municipalities require the sanction of the Ministry of the Interior for budget
approval. Branches of the Ministries in the provinces receive portions of their budget at
the discretion of their respective central Ministry in Kabul.
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For the staffing of local administration, the main decisions are taken in Kabul through the
Office of Administrative Affairs and the IARCSC. The local levels can suggest and
appoint staff below grade 6 for permanent positions. Central government approves staff
between grades 3 and 5, and above grade 2 it is the President’s decision.

Strong tensions exist between local power holders and central Government. An
illustration of these tensions was the lack of submission of Ismael Khan to Kabul’s
authority and his control over the tax revenues of Herat. In order to break this dynamic,
Karzai adopted a cooptation politics, which consisted of bringing local and regional
commanders or strongmen inside central government. Some resisted this, while other
skilfully joined the central government without abandoning their local basis of power,
including the maintenance of militia and military groups in the provinces. Besides,
political participation of periphery elites allowed them to built wider informal networks
of power throughout the country. This happened, for instance, in the police, as five years
later the majority of heads of the district and provincial police forces was composed of
former commanders. Also, the same type of elites filled the positions of provincial and
district governors. At the end of the day, the situation in the provinces is quite similar to
that in the districts with a de facto state dominating while the de jure apparatus only
exists on paper.

Audits are limited and occur rarely at the district and provincial level and anti-corruption
controls do not exist yet at the district and provincial level. More than just nepotism and
dominance of ethnic relations in employment, the political appointments of the head of
Executive and administrative appointments by the MoI have repeatedly encountered
resistance. In many cases, those who had to take office in a province, either in a security
institution, in customs or in other more political positions, had to return Kabul because of
a high degree of local hostility towards them. In a few cases, these nominations gave birth
to armed conflict and assassinations. These incidents concern the positions of district and
provincial governors and heads of police who are appointed by the central government.

The existence of media and attacks from opponents obliged many local power holders to
go public (Muhammad Atta in Balkh against Dostum, Ismael Khan against the central
government) and defend their points of view or causes. Some even created their own TV
(Dostum’s Aina TV, for instance), radio and journals to offer an alternative propaganda
means. But, even today, the force of argument and public debate is not sufficiently
developed. Despite the remarkable development of the media, the public space is not
strong enough and can hardly reinforce information and argument-based politics.

Afghanistan has a great tradition of convening councils to discuss matters relating
common interest, be it at village, valley, local, provincial or regional level. These
councils took place in many cases where security was not a big threat. The government
also relied on the existence of such a social regulation mechanism through programs like
the National Solidarity Program (NSP). The NSP is a community based development
program, which uses the community to identify, decide and implement small-scale
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development projects. The Afghan NSP is one of the largest community base developing
program, it involves more then 14,000 communities across Afghanistan. However, the
existence of commanders’ power in the provinces limited the scope of issues being
discussed. In many areas, families and individuals preferred to bring up issues with the
Afghan Independent Human Rights Commission through its local branches.

The recent local elections, which give birth to the existence of Provincial Councils (PC)
for the first time in Afghanistan, initially brought some ray of hope. It soon became
obvious that most local commanders, their family members and networks of influence
had made their way into these councils. Partly as a result of the democratization process
and in part owing to the existence, at least in law, of Provincial Councils the de jure local
government apparatus was formed. The constitution of Afghanistan is based on the
principle of a centralized State, with a prospect for administrative decentralization
(deconcentration) through transfer of power to local administrative units at some stage of
the evolution of the institutions (Article 137). Parallel to the re-affirmation of the
centrality of the State, chapter 8 of the Constitution foresees the creation of locally and
democratically elected bodies at the provincial, district and village levels. Article 139 of
the Constitution provides specifically for the setting-up of Provincial Councils in every
province with advisory and participatory functions. PCs are expected to perform their
duties in cooperation with the provincial administration. But the Law is not clear on the
responsibilities, financial resources and relationships of the PCs. At the local level, there
is de facto a duplication of roles between the PCs and the Committee Development
Councils (CDCs) set up by in the NSP. The CDCs are the local decision making units
used to discuss on the priorities and the project to be implemented for the community
through the NSP program. Each CDC is supposed to be representative of its community.
The CDCs are not elected in a “democratic” manner but, due to their function within the
NSP, they make effective decisions on future expenses for local development. The budget
and staffing of the PC are not independent from the provincial administration (Art. 17 of
the law on Provincial Councils).

In a PC National Conference held in March 2006, PC members expressed their interest in
having an independent budget from other governmental institutions such as ministries,
and to be able to appoint local staff independently from the decisions of provincial
administrators.

The government of Afghanistan after a few months of negligence towards the PCs finally
convened the National Conference of PC members in Kabul. During the three days of the
Conference, ministers spoke to the PC representatives and they were also received by
Karzai. The government reassured the people’s representatives of its commitment
towards the role of a local government. The report of the Conference states in this regard:

“The Constitution in its broad context clearly supports and requires a
broad sub-national development policy and strategy for democratic
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structures and systems of governance and allows for assignment of a range
of responsibilities to sub-national bodies.”196

The roles and functions of the PCs were not clear at the time of the Conference and PC
representatives showed some dissatisfaction with regard to their legal roles and
responsibilities. One of the problems identified during the Conference made it clear that
the “PCs’ Law and Rules of Procedure are vague and do not grant enough authority to
PCs to properly fulfil their duties and responsibilities”197 However, the Justice Minister
brought some light to it:

“One of the important functions given to PCs is to participate in setting
provincial development objectives, oversee the budget, talk to media and
provide constituents with information on the government execution”198

There was a very elusive and vague mention of “corruption” as one of the identified
problems, with even more vague solution of “eradicating corruption from state and non
state administration”199 in the official report, even though corruption was identified in a
survey, which was simultaneously conducted, as one of the three most important
problems facing the country and their respective provinces. The Justice Minister,
however, conceded that “PC members have the right to question ministerial activities and
to participate in provincial development planning of projects”200 while other government
representatives (Hanif Atmar) acknowledged the oversight and monitoring role of the
PCs. There are not yet formal rules regarding the conflict of interest of PC members.

Only those central government agencies and institutions which have more benign effects
in periphery such as the Ministry of Health, the MRRD or the Ministry of Education, can
operate in provinces. Many others such as the Ministry of Finance and interior are either
absent or in the hands of the local networks. Those agencies with strong centralization
such as the GIAAC and the CAO have only limited access to these regions with no
representation offices.

6.15 Religion:

The introduction of religion as an integrity pillar is relevant due to its persistent role in
the Afghan conflict, during the post-conflict period and especially because corruption in
Afghanistan is systematically located in Islamic representations’ understanding of the
world. At the end of the 1970s, two main groups were in competition to reform Afghan
society: Islamists and left wing movements. Religion, which played a significant role in
the mobilisation of the population against the soviet occupation, legitimized Ulemas and
religious and islamist groups in their roles as political leaders during the conflict. In the
pre-Taliban time, militias and armed groups fought for control of their territory, creating
a high level of insecurity. The Taliban movement used religion as a unified and legitimate
base to exert political power over 90% of the country. Since the fall of the Taliban
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regime, religious leaders are still very present in political life. The conservative Supreme
Court leader, Shinwari, kept religion as a reference of post-conflict Afghan social and
political developments. Shiwari was in power over the last five years and has headed the
Council of Ulema (Religious Scholars) that Karzai needed to increase the legitimacy of
his decisions and stance in religious and conservative circles201. As a result, after 2004,
the Taliban targeted their attacks on religious scholars and elders reputed to support
Karzai. This resulted, for instance, in killings in highly sacred places such as the mosque
or during funerals. Shinwari’s untouchable position allowed him and his entourage to
sustain an allegedly corrupt judicial system, eroded by shinwar (his tribe) nepotism. In
order to act as an integrity pillar, religion should be socially accepted, politically active
and present in the justice system.

The role of religion in day-to-day life is very deep-seated. Religion is a social sphere on
its own. Besides, it has influence on family decisions, on state institution arrangements
and on religious schools, which represent the minimum education one is supposed to
have in order to behave properly in society. Religion remained as a reference of social
integrity during the conflict. Even though it has been manipulated for political purposes,
religious leaders benefit from a very settled legitimacy based upon their followers. Two
main religious factions are present in Afghanistan: Shiite and Sunnite (Hanafit). Within
these two groups ethnic divisions emerged due to the conflict. Certain religious leaders
use their ethnic networks as an additional factor to sustain their power. Tensions between
Shiites and Sunnite groups exist, but for both religion constitutes a reference on which to
base trust and to control actions.

In the case of Shiite group, a sort of clergy constitutes the hierarchical structure through
which religious decisions are taken. These decisions follow the interpretation of the
Marjia, the designated religious leader. In the case of Sunni, different schools of law and
interpretations of the Hadith (sayings of the Prophet) and Koran are at the base of their
judiciary position.

The number of persons really understanding these formulation is limited, making the
impact of religion as an integrity institution difficult to demonstrate. In addition slight
variations may exist between Sunni and Shiite in their interpretations. The formal
position of Islam has a lesser impact than people’s belief in its capacity to guarantee a
certain extent of integrity in their every day life. Since the fall of the Taliban regime, the
religious institutions have lost their physical capacity to implement their position at the
national level and are being progressively replaced by the State’s judiciary system. Yet
religious institutions still play a role at the local level were Islamic tribunals are often
used to solve common disputes or regulate Afghan social life.

How could the mechanisms creating the legitimacy of Islam be used by the State in order
to promote and sustain its integrity? The most common use of Islam by the State in this
way is to adopt Islam as the State religion, insinuating that Islam becomes the reference
for the production of Laws by the State. But this causes certain paradoxes: which Islamic
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jurisdiction should be used? Hanafi, Jaffari? Shall the State apply different jurisdictions
for Sunni and Shiites?

From the selection of an Islamic jurisdiction for State purposes, the report suggests that a
“State religion” will progressively emerge with its network of official leaders. The State
having limited capacity to access certain regions distant from urban centres, and the
reform of the Justice sector being incomplete, the use of Islamic tribunals continues to be
very common. It is difficult to evaluate their influence in preventing corruption. Certain
aid programs like the National Solidarity Program have been quite successful in using
social mechanisms of Integrity, such as religion. The results and the financial accounts of
each local NSP project were displayed in the mosques, using it as a space to enact
accountability. For instance, the very basic idea of property and belonging in Afghanistan
is deeply rooted in the Islamic philosophy regarding these notions. In this regard, if aid
money is considered as being the result of the work of agents of religious preaching and
outreach, then aid can easily be considered as belonging to all Muslim Afghans. The
concept of Baitulmal, which generally consists of considering that what is not an
individual property is then a collective property, helps in holding accountable individuals
who have been suddenly or illegitimately enriched.

The sensitivity of the religious organs regarding corruption seems to be higher now.
Since the fall of Taliban, the only high-level anti-corruption trial that has had an effective
outcome in term of condemnation was related to the hadj pilgrimage. The trial was
broadcast on TV and involved the Minister of Hadj-u-Hoqof (for more details, refer to p.
23), who was supposed to represent the state on religious issues and demonstrate his
capacity to preserve integrity in that sector.

The establishment of good relations between the State and the Religious leaders is
fundamental for the Afghan State to keep its legitimacy in the eyes of religious or tribal
alliances that are reputed for their genuine integrity202. Since 1880, religious leaders have
played a very active role in power changes at the head of the Afghan State, a very
complex legitimating process involving alliances with respected families, in particular
Modjadidi and Gailani, who build solid networks of power at every level of the Afghan
State. We observe that in the past, the State builders have actively used religion in order
to build their legitimacy and to promote State Integrity.

Since the fall of Taliban, in the democratic reconstruction process, in particular
throughout the drafting of the new constitution and during the election, religion has been
used in a circumspect manner to build the legitimacy of the new regime.

The use of religion as an integrity pillar introduces an influence in the type of interactions
used in order to restrain someone from corruption. The references used by individuals to
act with integrity become exterior to their own judgment; external moral pressures dictate
them instead. Individuals therefore have a reduced autonomy to construct their own
judgments.
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7. Discussion of Key Issues

7.1 The NIS: Integrity Institutions

Corruption During the Transition Moment From War to Peace Building

Since the end of the war, considerable progress has been made in the strengthening of the
NIS pillars. Certain pillars like the Executive, the Media and Civil Society have
witnessed in-depth changes. But NIS coordination, necessary in order to guarantee
effective integrity within the State’s institutions and other related reconstruction actors,
has still not been achieved.

The Afghanistan Reconstruction Survey shows that large amounts (more than 70%) of
aid are not controlled by the State. One of the reasons for this is the weakness of Afghan
NIS. Donors are reluctant to give money directly to the State, preferring instead to create
Trust Funds administered by international organizations. The constitution of a strong NIS
is necessary for the Afghan State if it wants to have a better control of the aid flows.
Paradoxically, aid was supposed to achieve this, but in practice, only certain domains of
the NIS have been effectively strengthened. The London Conference confirmed the
propensity of the international community to give more direct aid to the Afghan
Government.

The NIS and the Reconstruction Survey show that certain pillars have witnessed in-depth
changes or developed very quickly since the end of the Taliban regime. Among them, the
Media sector benefited particularly from donor aid for its development; however it has
not always been oriented toward quality and acuity. The media have been used
extensively as a tool for the political reform process driving towards democratization that
is through the establishment of the Constitution and election processes of the Executive
and legislature. Massive investments by the donors have been made to restore legitimate
political institutions in the country.  But this process of institutional reconstruction
followed by quick elections conducted to the construction of a democracy without
democrats. The long-term capacity of the Afghan State to mobilize the population and the
media for future elections in order to bring the legitimacy needed to keep the new system
in place is, however, questioned. The sustainability of the electoral process would cost
almost 40% of the Afghan State revenue.

In the following table, we sum up the most probable links existing between the integrity
pillars analysed in the report and the limitation of each pillar, and we analyse the
interactions existing between the identified integrity pillars. The analysis is based on two
types of pillar interaction, the factors contributing to the effectiveness of each pillar’s
environment and the factors inhibiting the pillars in their role of containing corruption.
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• Pillar name • Complementary
pillars

• Factors supporting their mutual
effectiveness

• Factors inhibiting their mutual
effectiveness

• Executive • Legislature
• Judiciary,

• Regular elections
• Healthy Political system
• Effective control over local and Regional

government

• Lack of legitimacy of the political actors
• Strong factionalism and lack of good

citizenship within the political elite
• External pressures, other sources of power
• Warlordism

• Legislature • Executive
• Judiciary

• Civic political representatives
• Common objectives in the State

reconstruction
• Few strong political parties

• Clanism
• Fragmentation of  the National Assembly
• Opposition between the National

Assembly / the Executive
• Individual priorities dominating State

debates

• Electoral
commission

• Political parties
• Media

• Existence of  political debate
• 

• Warlordism or individual political
domination

• Political
Parties

• Media
• Civil Society

• Strong law on political parties
• Civic political parties
• Capacity to debate

• Separatism
• Warlordism
• Personal interests/collusion

• Control and
Audit Office

• Cross cutting • Possible actions against the Executive
• Strongly sustained by the Judiciary
• Transparency of Public procurement
• Capacity to mobilize police and

prosecutors

• Capacity of Individual to have a veto
• Lack of institutional autonomy of the

CAO
• Lack of prosecution powers

• Judiciary • Legislature
• Executive
• Civil Society

• Well trained Judges
• Independence of the Judiciary system from

the Executive

• Corruption of Judges
• Different Judicial Systems (Tribal, Shari’a

and Roman law)
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• Well established timeframe for the
discussion of the law in the National
Assembly

• Difficulty for citizens to be judged
impartially if against influential
figures/interests

• Lack of development of Civil Society in
order to act as a lobbying element

Civil service • Cross cutting • Capacity of delegation between State’s
Institutions

• Reduction of bureaucracy

• Civil servants unqualified
• Nepotism
• Cumbersome bureaucratic process with

multilevel veto

P o l i c e  a n d
prosecutor

• Judiciary
• Executive
• Civil Society

• Reliable police force for the Executive in
accordance with the law

• Individual action of police forces
• Fear of citizens to ask for their

intervention
• Corruption

Public
Procurement

• Civil servants
• Local and regional

Government
• CAO

• Homogenization of Procurement rule
among ministries

• Capacity for the CAO to control all the
State’s Institutions

• Responsible/civic actions of Civil Servants

• Nepotism
• Bribery
• Cumbersome procedures, difficult to

control
• Time between Audit controls to be

reduced

GIAC • Cross cutting • Capacity for prosecution
• Intervention of Civil Society
• To become independent from the

Executive

• Risk of being politically manipulated
• Strengthening the capacity of GIAAC’s

civil servants

Media • Civil society • Reinforce and rise the quality of a few
selected newspapers

• Increase collaboration between Civil
Society and Media for lobbying purposes

• Confusion among the number of
initiatives

• Risk to be blocked/censured by
conservative groups
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Civil Society • Media • Develop a militant Civil Society • Using Civil society organization as
implementing partners as it would be the
private sector

Regional and
Local
Government

• Executive • Clearly define the role of Provincial
councils

• Have consultation at a provincial level
• Exit from the de Jure / de Facto State

• Warlordism
• Lack of financial redistribution from the

center
• Isolation/quasi autonomy of certain

regions
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The presence of Corruption in a pillar will result in a distortion of the role of the
pillar, still weaknesses contained within the pillar catalyze the development of
corruption. The central role of the Executive in the Afghan NIS has a disturbance
effect on all the pillars. By its capacity to intervene at the national and in most cases
be influential at the local level and in all State institutions, the Executive contributes
the most to the distortion of the integrity system. Against this distortion from the
Executive, three pillars could be mobilized in priority: the judiciary, the media and the
civil society.

But in order to have these pillars functioning, the judiciary should become really
independent from external influences in order for the common citizens to have the
capacity to appeal a court decision and the budget dedicated to it must be increase.
Media benefit from a great autonomy in Afghanistan and could be used to put
pressure on the Executive. However, the media, in particular TV, should keep a role
as a conveyer of information. Media should be an expression channel for civil society
organizations’ claims, despite is low level of activism, in order to protect themselves
from the risk of being directly targeted by criticised power holders.

The elections have not been able yet to produce a political class able to assist citizens
in asking for major accountability from the State. The riots of May 2006 in Kabul
appeared to be a confiscation act; they attacked not only the foreign presence but also
the Presidential palace and the National Assembly, symbols of citizens’ power
delegated to the State in a democracy without democrats. Despite this perception of
the political scene, the National Assembly, due to its political fragmentation, could
well become a visible arena to channel the accountability demands of marginal
groups. The National Assembly could also become a strong environment to introduce
claims from organs like GIAAC or the CAO in cases where their procedures were
obstructed.

The police and prosecutors are not currently strengthening the NIS, as most of the
citizens fear to ask for their services. The police as an intermediary between the
citizens and the Justice system will play its role only once the justice pillar has been
rehabilitated.

7.2 Sequencing of Reforms in Reconstruction

The reconstruction sequence has been established since April 2002, just after the
Bonn agreement. Initially, corruption was not an issue in the reconstruction process.
The coordination of reforms was first directed by the UN and taken over by the
Ministry of Finance. The list of 12 priority areas of development needs, established by
the National Development Framework, have been divided into 3 pillars, human capital
and social protection, physical infrastructure and enabling environment for
development, with which donors and NGOs have been asked to engage. They could
choose a maximum of 3 or 4 sectors, out of 16 sectoral groups. By mid-2003, the
Ministry of Finance increased control over the aid inflow by insisting on getting
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complete information on the aid flow and pushing to get the aid channelled directly to
the State rather than going through UN.

In order to build core state capacity, the sequence of reforms has been: creating high-
level decision-making capacity by putting in place a core group of public servants,
supported by international advisors203, paying the salaries of civil servants through the
creation of trust funds and planning a broad-based civil service reform; and
establishing a budgetary process. Capacity would be built first at the central level then
brought progressively to the provinces.

At the political level, the transition is governed by the Bonn agreement, which
designed a sequence of consultations with the citizens. The first consultation was the
Emergency Loya Jirga in order to legitimize the Afghan Transitional Authority lead
by Karzai, with the duty to draft a Constitution to be approved by a Constitutional
Loya Jirga, and afterwards hold elections for the President and the National
Assembly. The authority of the State always stayed in Afghan hands, with the
objective of creating a State controlled by democracy, even though not all parties
were invited to the table of negotiations. The political transition has been able to bring
war factions into the political arena to contest their position.

The weakness of the Bonn process is not set in the form of the political transition
process but in its inability to address the establishment of an effective interim
administration. A transparent and costly political process has been developed,
although the key administration posts at the central and local level are still in “favour
of those with money, gun or significant international support”204. The formal-legal
mechanisms are still very weak. The organization of the election before a real
improvement of the interim administration and the end of the Transitional justice
process, gave legitimacy to power holders or warlords that were previously exterior to
the State. The risk in the present situation is to be confronted with legitimised State
actors that are above the law, a democracy without democrats, with the consequence
of jeopardizing the rule of law, and also by allowing governmental officials to be
commonly seen as linked to the illegal economy and so designated by the population
as corrupt.

The sequencing of the reconstruction action suffered from certain inconsistencies. The
justice sector reform plays a central role for the reform of the security sector, the
resolution of land disputes and transitional justice, which are central questions in a
post-conflict context. This has been handicapped by slow evolution and lack of credit
given to the reform of the justice sector. In this particular case, the prioritization of the
reform was not the only obstacle to the lack of success. Technical difficulties also
appeared due to the amount of training needed and infrastructure reconstruction
required; only 15 courts out of 380 designated courts have buildings. Serious lack of
coordination among donors and project duplication were also grave obstacles
contributing to the lack of success of the justice sector reform. The slow pace of
Justice sector reform had a major impact on the SSR. Political pressures and
economic interests prevailed in the recent prioritization of the fight against drugs over
the reform of the justice sector, once a main concern.
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It is not clear if there is a normal procedure regarding the order in which the
sequencing of the three main pillars of the security sector reforms (provision of
security, governance and rule of Law, demilitarisation) should have been conducted.
For these activities to run in parallel would suppose that good coordination existed
between the different responsible bodies. Each sector was under the responsibility of
one country that acted very independently due a lack of continuous coordination.

The donors have not yet implemented anticorruption activities, and, in consequence,
no specific actions have been taken on the pillars. Yet the London Compact’s
Benchmarks give a good indication of donors’ sequence of reforms regarding
corruption within the pillars.

Just after the Bonn agreement, the Panjsheri, a small ethno-political group, apparently
monopolized power at the central level. At the local level, warlords like Ismael Khan
or Rashid Dostom were ruling on their provinces. The reforms, to help with the
progressive redistribution of power within the key functions of the State, faced
opposition from these groups. Yet these warring groups had a growing dependence on
the donor community due to financial compensation for the militias’ demobilization
and they faced increasing pressure from other communities, in particular Pashtuns and
Hazara. Today Qanuni and the Vice-president elected with Karzai in October 2004 are
the only prominent Panjsheri figures still in power.

The reforms were an opportunity for certain groups to gain power. The main donors in
order to support the State Institutional capacity launched vast programs to bring back
the Afghan educated Diasporas. Karzai, with the aid of the international community,
has progressively been able to impose on his cabinet his network of technocrats,
believed to have the capacity to conduct the reforms. In parallel he issued decrees and
provincial policy guidelines to regain control over certain provinces or institutions.
The accumulation of parallel networks of power using opaque administrative rules
and documents helps the development of obstacles in the administrative procedures.
The civil servant, in order to create a parallel legal system and impose “homemade”
rules, now uses certain of these limited circulation documents to ask for bribes.

The coordination between donor organizations emerged from the donors’ conferences
of Tokyo, Berlin and London or from donors programs or initiatives like the NSP or
the ARTF. Competition between donors was present in certain aspects of aid delivery,
in particular regarding the physical reconstruction. Bilateral aid has been largely used
to develop individual policies, this appears clearly when we analyze the type of aid
given by the EC and the aid given bilaterally by its members205. The physical
reconstruction, army, security, rural rehabilitation and certain aspects of governance
were very interesting sectors to impose national private companies specializing in
post-conflict contexts. These firms, due to their experience with the same donor,
developed certain service specifications in order provide the necessary criteria of
eligibility to bid on projects where other Afghan companies could not.
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7.3 Effectiveness of Anti-corruption Reforms in Reconstruction

The creation of the GIAAC and the Law against Bribery and corruption has been the
main initial activity of the Government against corruption. There has been no
prioritization of anti-corruption in the reconstruction process. The success of the
GIAAC is very limited because it does not have, in practice, sufficient autonomy. Due
to this limitation, the GIAAC has only been able to identify a large number of petty
corruption cases. Certain cases of high-level corruption were also detected but the
procedures to bring theses cases to the court were strongly blocked.  The Government
does not have yet the capacity, and apparently the aim, to implement and pursue an
efficient anticorruption strategy without deeply restructuring his anticorruption
organs. The Afghan National Development Strategy office, in charge of the
conception of this strategy, had major difficulties in coordinating the different pillars
of the ANDS on a common base, in order to develop a coherent anticorruption
approach for the State.

The President’s Office, due to increased internal political pressures and a continued
loss of its legitimacy in recent months, is launching a special anti corruption
commission in order to fight high-level administrative corruption206. The mandate and
the groups participating in this commission have yet to be defined.

On the donor side, in November 2005, the main anticorruption action was initiated by
a joint UNDP/ADB plan, but it is currently slowed down for procedural and
budgetary reasons. It is not possible, at this stage, both to determine the effectiveness
of donors’ anti-corruption initiatives and to compare Government’s and donor’s
initiatives due to the very limited actions undertaken by both of them.

The evaluation of the unintended consequences of their anti-corruption activities is
very limited. The GIAAC representatives appeared regularly on TV and radio, where
discussions about lack of integrity within the aid system and the government were
mostly held. The impossibility of showing any tangible results of their actions is
progressively creating frustration among the public who is asking for action. The riots
of May 2006 in Kabul and the expansion of Taliban troops in the South shed light on
the demand for accountability and integrity from the population who feels itself to be
set apart from the reconstruction process and increasingly declares itself willing to
return to the preceding regime, reputed, among certain fringes of the population, for
its integrity and cheap living costs. The President’s Office recent initiative to create a
special anti-corruption commission is certainly a consequence of these recent
tensions.
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8. Priorities and Recommendations
This final chapter outlines the main priorities and recommendations from the findings
of the RNIS.

Access to information

• Report of the CAO to be presented to the National Assembly and to be made
public two months after their publication

• CSO access to the details of Afghan budget for each Ministry

• Guarantee access to administrative information by the organs in charge of
controlling or fighting corruption (CAO, GIAAC…)

• Systematic publication of high ranked civil servants and Deputies’ financial
assets and revaluation of these assets at the end of their mandate

Rule of Law

• Warranty the capacity of citizens to appeal from court decisions. This could be
done by the faculty of citizen to be assisted by an independent CSO like the
IAHRC during the appeal process.

• High ranked public servants trials to be publicly broadcasted on TV

Monitoring mechanisms and reinforcement of anticorruption agencies

• Investment in building the capacity of the GIAAC

• Reduce the time needed between the detection of a potential case of corruption
and the trial

• Strengthening of Media and CSO lobbying capacity

• Systematic evaluation of Ministries and Municipalities through citizens’
perception of their integrity and of the quality of their services

• GIAAC having to report to the National Assembly to ensure its autonomy while
its head would be designated by the President to ensure the organ’s stability.

Administrative reforms

• Address the risks of corruption in the PRR process and re-evaluate the quality of
the accomplished PRR and more generally develop and implement corruption risk
management strategies for each administrative sector.
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• Establish complaints mechanisms for citizens in each Ministry and publish the
complaints

• Limit the number of face-to-face contacts between the civil servants and the
public by processing the administrative document internally and not externally.
The public would deposit its demands with the associated documents, and in
exchange will receive a receipt with a date in which he will retrieve its demand
finalized.

Coordination of donor nations against corruption

• Writing and implementation of an integrity in reconstruction code of conduct
adapted to the Afghan context for donor agencies and their implementing partners
(NGO and private sector). The code would contain accountability and oversight
mechanisms controlled by a committee composed of local and international
actors.

Address the reconstructed State’s lack of legitimacy at the local level

• Eliminate the role of political players at the local level by the enforcement of
independent and functioning social services

• Review the nomination process of civil servants at the provincial and district level
by introducing a district and provincial level reassessment of Kabul’s
appointments for staff above grade 6. Introduce a higher autonomy for the local
administration in the selection of their civil servants, enabling local accountability
mechanisms.
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