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Chapter 1: Introduction, Background, 
Methodology and Approach

The Report presents the findings of the Malawi Country 
Assessment of the Sexual, Reproductive, Maternal, 
Neonatal and Child Health (SRMNCH) situation within 
a human rights perspective. The assessment was carried 
with the main objective of analysing state’s effort to 
improve sexual reproductive, maternal health and child 
health (new born and under 5), and the respect, protection 
and fulfillment of human rights around the cycle of 
accountability. The specific objectives were to: analyse the 
existing legal and policy framework and identify progress, 
gaps, and opportunities to the realization of sexual, 
reproductive, maternal and child health rights; assess the 
budgeting and financing mechanisms; assess the delivery of 
health services for MRSH and NCH; evaluate the availability 
of effective monitoring and review mechanisms for MSRH 
and NCH; and a mechanism for provision of remedies and 
redress. 

The study was primarily carried out through literature 
review and used a qualitative methodology with the aid 
of predesigned tools. The assessment was undertaken 
through a multi stakeholder process led by a technical 
committee with members drawn from the Ministry of 
Health, (MoH), the Office of the High Commissioner for 
Human Rights, (OHCHR), the United Nations Population 
Fund, (UNFPA),World Health Organisation, (WHO), United 
Nations Children’s Fund (UNICEF), and UN Women. The 
methods employed were largely guided by the OHCHR 
predesigned tools, assessment and analysis guides. 

The study built on a process that commenced in 2013 
when a regional workshop on Rights Based Approaches 
to Maternal, Sexual, Reproductive, Newborn and Child 
Health was held in Malawi. The national stakeholders 
from South Africa, Uganda, Tanzania, and Malawi 
committed to undertake human rights assessments of State 
accountability for improving MSRH and NCH with a view to 
informing national multi-stakeholder dialogues for MSRHH 

and NCH, on-going review processes, and integration into 
on-going State efforts to strengthen accountability for 
MSRH and NCH and human rights. 

The study was underpinned by the recognition that, 
maternal mortality and morbidity continue to be a serious 
human rights concern, justifying the increasing acceptance 
of application of human rights based approaches to 
SRMNCH, among a diverse range of stakeholders. The poor 
SRMNCH indicators are intricately linked with violence 
against women, poor health seeking, marginalization, 
women’s minimal participation in decision making, the 
under-prioritisation and under-funding of services and 
goods only women require and lack of accountability 
mechanisms to respond to maternal deaths and grievous 
injuries. Human rights violations are therefore both a 
cause and consequence of poor performance in SRMNCH. 
This justifies the move away from traditional approaches 
in dealing with SRMNCH issues to integration of human 
rights-based approaches. To this end, the Office of the High 
Commissioner for Human Rights, at the request of the UN 
Human Rights Committee developed a technical guidance 
on human rights-based approaches to SRMNCH. 

The study was premised on the understanding of the right 
to health as not the right to be healthy, but a right to the 
enjoyment of a variety of facilities, goods, services and 
conditions necessary for the realization of the highest 

vii
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of international and regional instruments which impose 
obligations relating to SRMNCH. 

Status of Ratification of International and Regional 
Human Rights Instruments relating to SRMNCH 

The main international and regional human rights 
instruments include: the UN International Covenant 
Civil and Political Rights; the United Nations Covenant 
on Economic, Social and Cultural Rights; the United 
Nations Convention on the Elimination of All Forms of 
Discrimination Against Women; the United Nations 
Convention on the Rights of the Child; the United Nations 
Convention Against Torture and Other Cruel, Inhuman, or 
Degrading Treatment or Punishment; the United Nations 
Convention on the Rights of Persons with Disabilities; 
and the United Nations Protocol to Prevent, Suppress 
and Punish Trafficking in Persons, Especially Women and 
Children, supplementing the United Nations Convention 
against Transnational Organized Crime (Palermo Protocol); 
the African Charter on Human and Peoples’ Rights; the 
African Charter on the Rights and Welfare of the Child; and, 
the Protocol to the African Charter on Women’s Rights in 
Africa (the Maputo Protocol).

By ratifying these treaties Malawi accepted different 
obligations some of which relate to SRMNCH for example, 
with respect to: equality and non-discrimination; access to 
information; education; privacy; human dignity including 
confidentiality and personal autonomy; modification or 
elimination of harmful cultural practices; protection of the 
best interest of children, child welfare, development and 
survival; participation; expression; and access to health. 

Most importantly, through the Maputo Protocol, Malawi 
accepted very pertinent obligations, particularly article 
14 of the Protocol which provides for the right women to 
control their fertility, to decide whether to have children; 
the number of children and the spacing of children, to 
choose any method of contraception (with each and every 
health centre providing at least three different methods 
at one time with information given without provider’s 
preference connotations), the right to self-protection and 

attainable standard of health. Furthermore, the analysis 
takes cognizance of the fact that, due to the indivisibility 
and interdependence of human rights, various human 
rights also affect the realisation of SRMNCH, including the 
right to non-discrimination, the right to privacy, the right 
to human dignity, including personal autonomy, the right 
to education; the right to safe and clean water; the right to 
food, the right to housing, and the right to access to health-
related information, among others. Most of these rights are 
guaranteed in the Malawi Constitution. In addition that, the 
right to health encompasses the underlying preconditions 
to health and the availability the right to, accessibility, 
acceptability, and quality of health goods and services. 

Chapter 2: Malawi’s human rights 
commitments in relation to SRMNCH.
 
The delivery and uptake of health services and programmes 
is shaped by the underlying determinants of people’s access 
to and use of these services, the health systems in place 
at community and country level, and the legal and policy 
environment these systems operate in. A human rights-
based approach is premised on creating environments 
that enable rights holders to claim their entitlements and 
duty bearers to meet their legally binding human rights 
obligations. In this regard, an analysis of international, 
regional human rights instruments and national laws 
and policies to evaluate Malawi’s commitments in 
relation to SRMNCH was done. The analysis shows 
that, the Government of Malawi has ratified a number 



ix

SRMNCH indicators and in a bid to enhance the efforts 
for improving development assistance and its impact on 
development.

Coverage of SRMNCH Issues in National Laws and 
Policies 

The majority of the rights covered by the international 
and regional human rights instruments are further 
covered in the comprehensive bill of rights in the Malawi 
Constitution’s chapter 4, including: the right to health; 
the rights of children and women; and the right to human 
dignity, privacy, access to information. In addition to the 
Constitution, several laws contain provisions that protect 
SRMNCH rights, including the Penal Code, (Chapter 7:08) 
of the Laws of Malawi; the Prevention of Domestic Violence 
Act; the Child Care, Justice and Protection Act; the Gender 
Equality Act; the Marriage, Divorce and Family Relations 
Act; the Employment Act (Chapter 55:01 of the Laws of 
Malawi); the Disability Act; and the Public Health Act.

Several national policies also encompass human 
rights standards and principles which are applicable to 
SRMNCH. The notable ones include: the National Sexual 
and Reproductive Health Policy; the Malawi Growth 
and Development Strategy (MGDS); The Road Map for 
Accelerating the Reduction of Maternal and Neonatal 
Mortality and Morbidity in Malawi; the National HIV 
and AIDS Policy; the National Youth Policy; the Malawi 
Reproductive Health Strategy 2011 -2016; the Malawi 
Reproductive Health Service Delivery Guidelines; Maternal 
Death Surveillance and Response Guidelines, Malawi Child 
Health Strategy, Malawi New born Action Plan, the Malawi 
Accelerated Child Survival and Development Strategy; the 
Malawi Gender Policy; and the Malawi Population Policy. 
These policies contribute to the national development 
guiding frameworks such as Vision 2020 and the first and 
second MGDS. 

to be protected against sexually transmitted diseases, 
including HIV and AIDS, the right to be informed on one’s 
health status and on the health status of one’s partner, 
particularly if affected with sexually transmitted infections, 
including HIV and AIDS, in accordance with internationally 
recognised standards and best practices; the right to have 
family planning education. 

Further article 14 of the Protocol obligates states to take all 
appropriate measures to: provide adequate, affordable and 
accessible health services, including information, education 
and communication programmes to women especially 
those in rural areas; establish and strengthen existing 
pre-natal, delivery and post-natal health and nutritional 
services for women during pregnancy and while they are 
breast-feeding; protect the reproductive rights of women 
by authorising medical abortion in cases of sexual assault, 
rape, incest, and where the continued pregnancy endangers 
the mental and physical health of the mother or the life of 
the mother or the foetus. 

In addition to the international human rights treaties, 
the Government of Malawi remains committed to offer 
comprehensive SRMNCH and rights services in tandem 
with the international, regional and national policies, 
which it has subscribed to such as: the 1994 International 
Conference on Population and Development (ICPD) 
Programme of Action; ICPD+ 10; Millennium Development 
Goals (MDGs); African Union Sexual and Reproductive 
Health Rights (SRHR) Policy Guidelines; the African 
Union Health Strategy; the Southern Africa Development 
Community Health Strategy; the Maputo Plan of Action; 
the Paris Declaration on AID Effectiveness; the ACRA 
Agenda for Action; the Busan Pledge for Global Action 
on Children’s Health and Environment; the Monterrey 
Consensus of the International Conference on Financing 
for Development; the International Health Partnership; 
the London Summit on Family Planning Commitments; 
Every Woman Every Child, Commitments in Support of the 
Global Strategy for Women’s, Children’s and Adolescent’s 
Health; the Commission on the Status of Women, (CSW) 
Commitments on SRH including comprehensive sexuality 
education; and the 90-90-90. This is in response to poor 
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of human rights. The Malawi Police Service also has the 
constitutional responsibility over enforcement of some of 
the laws relating to SRMNCH, and plays an important role 
especially through its Victim Support Units. Parliament 
in its oversight and legislative functions is also a critical 
player, as well as the Law Commission that is mandated 
by the Constitution to conduct law reviews, among other 
things in line with international human rights principles 
and standards. There are various other relevant regulatory 
bodies such as the Nurses and Midwives Council and the 
Medical Council of Malawi.

Conclusion

Clearly, Malawi has a relatively progressive framework 
anchored in international treaties relating to human rights 
standards and principles applicable to SRMNCH, as well 
as a progressive Constitution and Acts of Parliament and 
Policies. There is also a strong architecture of human 
rights enforcement institutions and regulatory bodies. 
Nonetheless, further analysis show that the practical 
application of the guarantees of rights in these instruments, 
as well as the effective functioning of these institutions 
faces a number of challenges, hence the persistent poor 
SRMNCH outcomes.

Status of Government of Malawi’s Submission of State 
Party Reports to UN Treaty Monitoring Bodies and the 
African Commission
 
Currently, Malawi is generally up to date in the submission 
of state party reports to relevant UN and AU Human 
Rights mechanisms with respect to the regional and 
international human rights instruments it has ratified. In 
particular, Malawi recently submitted its second cycle 
UPR report and finalised the review and submitted its 7th 
report on the CEDAW. An in-depth analysis of the reports 
that Malawi submits to the various state party reporting 
mechanisms show a comprehensive coverage of SRMNCH 
issues. This is important as these mechanisms are critical 
accountability tools with respect to the fulfilment by 
Government and other duty bearers of human rights 
obligations. In turn, the recommendations and concluding 
observations from these mechanisms to Malawi also 
cover SRMNCH issues. However, the analysis show that 
there is a lack of engagement by Malawians of the African 
Commission complaints system or UN Treaty Tribunals 
or Treaty Monitoring bodies as virtually no complaint has 
been submitted to these processes on SRMNCH issues. 
This is a critical lost opportunity for Malawi for ensuring 
accountability for human rights including SRMNCH issues. 
It is important that the capacity of relevant players be 
strengthened in this area. 

Mechanisms for Protection and Enforcement of Human 
Rights

To support the array of treaties, laws and policies that 
provides a strong framework as the normative level, various 
mechanisms are in place for protection and enforcement 
of the SRMNCH-related rights. In terms of chapter 4 of 
the Constitution, the human rights guaranteed therein 
are justiciable; entailing that people can access remedies 
through the Courts of law in Malawi in relation to violation 
of these rights. The Ombudsman and the Malawi Human 
Rights Commission set up by the Constitution are also 
important mechanisms for protection and enforcement 
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morbidity and mortality is also high in early marriages, as 
adolescent mothers are more likely to experience fistula, 
pregnancy complications and death during child birth 
than older women. The issue of early marriages further 
has implications for high rates of stunting, with associated 
reproductive health consequences.

In the area of child health the analysis shows that while 
Malawi is one of the countries within Africa that has 
achieved the Millennium Development Goal (MDG) of 
reducing under-five mortality by two-thirds from 1990 
levels,  infant and under-five mortality rates especially 
neonatal mortality in Malawi nevertheless remain 
unacceptably high. The leading causes of morbidity 
and mortality in children under five years of age still 
remain: neonatal causes; malaria; acute respiratory 
infections (pneumonia); diarrhoea and malnutrition. Child 
malnutrition had remained virtually unchanged since 1992 
and almost half of under-five children are stunted and 22% 
were severely stunted.

These high rates demonstrate critical gaps with respect to 
the availability, accessibility, acceptability and quality of 
services relating to: pregnancy and child birth, antenatal 
care; pregnancy and child birth and post natal care. For 
example with 87.4% of pregnant women in Malawi assisted 
by a skilled attendant at birth, there is a deficit of 12.4%, 
hence high perinatal, still births and preterm deaths; in 
addition, notwithstanding the increase in the rate of skilled 
attendant at birth, access to emergency obstetric care 
services is still limited with only 4% of the health facilities 
providing a full package of the services; poor social and 
economic factors; coverage of PMTCT at 68%; a high 
population of 15.9 million, which is projected to increase by 
63% in 2013, entailing that, to achieve universal access to 
sexual, reproductive, maternal and new born (SRMNCH) 
care, maternal services must respond to 1.3 million 
pregnancies per annum by 2030, 79% of these in rural 
settings. Further, high rates of unsafe abortions which is one 
of the leading causes of maternal deaths make it imperative 
for the restrictive legal regime on termination of pregnancy 

Chapter 3: The Sexual, Reproductive, 
Maternal, Neonatal, and Child Health 
Situation Analysis 

Assessing the respect, protection and fulfillment of human 
rights and the full accountability cycle is also underpinned 
by the acknowledgement of SRMNCH-related mortality and 
morbidity problems, since a human rights-based approach 
is about health and wellbeing and not isolated pathologies. 
The study found that, while Malawi’s maternal and neonatal 
rates have shown a moderate decline, from 984 in 2004, 
807 in 2006, and 675 in 2010, the rates continue to be the 
highest in the Sub-Saharan Africa region at 574/100,000 
live births. Equally unacceptably high are the neonatal 
death at 29 /1000; an infant mortality rate of 53/1000 and 
85/1,000 under five mortality rate, while skilled attendance 
at birth increased from 54 per cent in 2004 to 87.4 per cent 
in 2014.

Some of the underlying causes of these high maternal 
deaths include early child bearing and high fertility rate 
of 5.7, compounded by a low modern contraceptive 
prevalence rate, which stands at 42% for married women 
only and 33% for all women as well as a low minimum age 
of marriage of 15, and 49.9% of girls married before the age 
of 15, the impact of the HIV and AIDS epidemic, and the 
deterioration of the health care system. Maternal and infant 
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Chapter 4: The State’s efforts in 
addressing SRMNCH issues and the 
human rights concerns

Guaranteeing human rights and in particular the right to 
health requires the State, as a core obligation, to adopt 
laws, regulations,  polices, strategies and plans that 
comprehensively address the health needs of the entire 
population, respect and protect human rights and enable 
women and children to effectively enjoy their health. 
These laws and policies should include entitlements to 
particular interventions and medicines and address the 
elimination of discriminatory laws and policies and harmful 
practices that present indirect and direct barriers women’s 
and children’s of their health rights. Coordinated with 
subnational regulations and policies, they must clearly 
identify responsible actors in various contexts and establish 
accountability mechanisms. 

Creating an Enabling Legal and Policy Framework  

The study found that various laws, policies, strategies and 
plans are in place providing for a relatively strong normative 
protective framework. Nonetheless, further analysis show 
that in spite of the progressive array of laws and policies 
relating to SRMNCH several fundamental challenges poses 
barriers to their effectiveness. Some of the key challenges 
are: the lack of explicit recognition of the right to health 
in the Constitution. In section 30 of the constitution, the 
right to health is provided for as a subset of the right to 
development. The best practice is to recognise the right 
to health in its own right as is the case with the explicit 
recognition of the right to education in the section 25 of 
the Constitution, or the explicit recognition of the right to 
health, including the right to sexual and reproductive health 
in the South African Constitution. 

Furthermore, while Malawi faces a rampant problem of 
child marriages the Constitution has a proviso that allows 
for marriages of persons between 15 and 18 years of age, 
provided there is parental or guardian consent.  While the 
review of marriage laws leading to the adoption of the 

to be urgently addressed in order to avert the problem.

A dynamic relationship exists between the manner in 
which health services and programmes are delivered, and 
the individuals who seek these services. There are several 
multi-sectoral factors and key underlying determinants that 
affect the status of maternal and child health in Malawi 
such as: such as poverty, including level of income and 
standard of living, gender inequalities, including gender-
based violence, low education levels, geographical settings, 
infrastructure and limited access to SRH information and 
youth friendly SRH services, have also been attributed to 
the poor SRMNCH indicators.

Conclusion

Several efforts and interventions are being put into 
reduction of the unacceptably high maternal mortality 
rates, nonetheless, deaths related to pregnancy and child 
birth have remained very high. It is imperative that the 
interventions are scaled up to cover the various deficits 
and in particular, women and girls in rural settings that are 
under resources as well as urban poor settings that are 
more vulnerable to SRMNCH risk factors are specifically 
targeted. The effect of the underlying determinants on 
SRMNCH status entails that interventions should not only 
focus on health but on social and economic factors as well 
to change the structural impediments as well as improve 
the conditions with respect to the underlying determinants.
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critical component of SRMNCH. Currently, the proposed 
HIV and AIDS (Prevention and Management) Bill, has four 
contentious provision that threaten the effective realisation 
of SRMNCH rights, i.e. the mandatory testing of pregnant 
women and their spouses; the criminalisation of deliberate 
transmission of HIV; disclosure; and mandatory testing of 
HIV of domestic workers; sex workers, persons intending to 
enter into polygamous unions and persons entering security 
forces. 

In order to further strengthen the legal framework on 
SRMNCH, it is important that deliberate efforts continue 
to be directed to speedy reviews and enactment of 
relevant laws, including the review of the abortion 
law, the constitution, and enactment of the HIV and 
AIDS (Prevention and Management) legislation and a 
Reproductive and Sexual health Law. 

Implementing Mechanisms and their 
Sustainability 
 
The laws and policies further guide the implementing and 
sustainability mechanisms and programmes of SRMNCH 
services, including: universal access to health care and 
primary health care services; once stop centers, service 
level agreements with CHAM facilities; the Essential Health 
Care package which is implemented through the SWAp, 
leading among other things to, the integration of family 
planning into the broader health service delivery. The EHP 
has been costed in line with international standards. Further, 
Government developed and is implementing a National 
Plan on the Elimination of Mother to Child Transmission of 
HIV and AIDS.

Currently, there are several efforts to reduce the 
unacceptably high maternal mortality through several 
initiatives by the Ministry of Health and its partners 
including UNICEF, DFID, WHO, UNFPA and USAID as 
discussed in the ensuing chapter. The initiatives include: 
safe motherhood, human resource strengthening by 
pre- and in-service training of health workers; as well as 
development and implementation of obstetric life-saving 
skills programme including maternal death audit. In 

Marriage, Divorce and Family Relations Act has provided for 
the legal age of marriage as 18, the effect of this provision 
is superseded by the constitutional provision in light of the 
principle of constitutional supremacy. The Constitution 
has been undergoing a protracted process of review where 
these challenges have been addressed. It is not clear as 
to when the review will be finalised, and if the calls to 
standardise the marriage age to 18 will be adopted. 

Malawi lacks a specific comprehensive law on reproductive 
and sexual health, with the consequence that there is an 
absence of a comprehensive framework for: the protection 
and advancement of reproductive and sexual health rights 
and responsibilities; the promotion of women’s health and 
safe motherhood; the achievement of rapid and substantial 
reduction in maternal morbidity and mortality; accessing 
quality and comprehensive provision of family planning 
services; addressing harmful cultural practices relating to 
SRMNCH; and providing for adolescent reproductive health, 
which are some of the objectives of similar legislation in 
comparable jurisdictions.

In addition, Malawi has an old Public Health Act which 
was adopted in 1948, whose provisions are out-dated 
and not relevant to emerging SRMNCH issues. The Act 
is undergoing review. Similarly under the Penal Code 
(Chapter 7:08 of the laws of Malawi), Malawi has a 
restrictive legal framework with respect to termination of 
pregnancy, where abortion is only available to serve the 
life of the mother, leaving several women, in particular 
poor and young girls with the option of unsafe abortion. 
This poses several human rights implications and long 
term health consequences for the women and girls. The 
law on termination of pregnancy is also undergoing review 
and is almost completed. The special Law Commission 
undertaking the review has considered the expansion of the 
legal grounds to access abortion, modelled on the provision 
in the Maputo Protocol, to cover instances where the 
abortion is a result of rape, incest, or defilement. 
In a related vein, the process for the development of 
relevant statutes such as the HIV and AIDS (Management 
and Prevention) Act has been protracted, with the result 
that there is no comprehensive legal framework on this 
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between 2006 and 2009 raising the issue of sustainability 
and predictability. During the same period, government 
expenditure on health ranged from 13.5% to 22.4 %. 
According to Resource Mapping Round Two, a total of 
MK252 billion was available for the 2013/14 Fiscal Year 
by both Government and Partners of which 11% (or K27 
billion) was budgeted by Government while the balance of 
89% (or K235 billion) was budgeted by Partners. 

In terms of the national budget, expenditure on MSRH and 
NCH issues is clearly earmarked and identifiable in the 
overall national health budget. However, the provision of 
the allocated budget is not guaranteed. Of the total health 
spending according to priority areas reveals that HIV and 
AIDS consumed 38%, Reproductive Health 12% and other 
diseases 33% while Malaria consumed the next share of 
17%. The spending shares on Reproductive health services 
indicate that there is a need for considerable effort to 
shift health spending allocations to this area in order to 
accelerate the progress towards achieving MDGs 5. Donors 
were the largest sources of funds at 62% in Reproductive 
Health Services and Public sources came second- an 
average of 24% and private at 14%.

Thus, the findings of the analysis on financing and 
sustainability mechanisms show that, there are institutional 
capacities gaps with respect to financial, human and 
other resources, in both public and private sectors. There 
is an urgent need for the State to devote the maximum 
available resources to sexual and reproductive health and 
child’s health, as the effective application of a rights-based 
approach rests heavily on establishing and sustaining an 
adequate fiscal envelope to afford the maximum available 
resources for services. To correct structural imbalances 
between expenditures and revenues the state needs 
to strengthen and rationalise revenue collection before 
cuts are made to critical health areas, including sexual 
and reproductive health. Furthermore, as established by 
the National Emergency Obstetric and Neonatal Care 
(EmONC) assessment which was conducted to identify 
the capacity of the health care delivery system to reduce 
maternal and neonatal morbidity and mortality, there is an 
urgent need to further strengthen the Ministry of Health 

addition, health facilities were upgraded and equipped; and 
communication (radio), bicycle and motorized ambulances 
were provided. Furthermore, the State has introduced 
several measures to improve the SRMNCH situation 
such as, the EHP, the national Road Map for accelerating 
the Reduction of Maternal and Neonatal mortality, the 
integrated management of child hood illnesses programme 
(2000-2015). In 2007 Malawi ratified the African Unions, 
Maputo Plan of Action on Sexual Reproductive Health 
and Rights which seeks to improve the delivery of high 
quality and affordable services in order to promote safe 
motherhood, child survival and maternal, newborn and child 
health.

Malawi was one of the first countries to join the Campaign 
for Accelerated Reduction of Maternal Mortality 
(CARMMA) in 2009. In 2011, a direct-entry programme 
was created for training midwives and new cadre of 
community based midwifery assistants was educated. 
The MOH implemented six year pre-service training plan 
that ran from 2002-2008 with the aim of increasing and 
improving the supply and distribution of essential health 
service providers. Overall, studies have shown that the 
state’s efforts in the area of SRMNCH are affected by 
several factors, including, staff shortages and weak human 
resource management, limited availability and utilisation 
of SRMNCH services, weak referral systems and weak 
community participation.

Financing and Budgetary Considerations 
 
In the area of financing, the HSSP has been developed to 
coordinate health development activities through sector 
wide approach (SWAp), and to help in improving the 
funding available for health and move towards universal 
health coverage. The Health Sector Wide Approach 
(SWAp) adopted in 2004 is still an overarching framework 
for planning, financing and monitoring implementation 
of the HSSP. In spite of the existence of all the policy 
documents and strategies to guide SRMNC health care 
financing, there are a lot of gaps and challenges. The 
health system has been largely dependent on donor aid 
ranging from 57% to 62% of the total health expenditure 
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universal health care interventions include: the absence of 
a health infrastructure in some settings or a dysfunctional 
structure, especially in rural areas. The vulnerable 
population especially the physically challenged and the 
blind have the most difficulty to access health services 
which do not have got special adaptations to their physical 
and sight challenges.

Guaranteeing Effective Remedies and Redress 
Mechanisms 

Human rights review, oversight, provision of effective 
remedies and redress are critical elements of the circle 
of accountability. Human rights accountability requires 
multiple forms of review and oversight, including:  
administrative accountability; social accountability; 
political accountability; national legal accountability 
and international accountability. A human rights-based 
approach depends on fostering accountability of multiple 
actors and at various levels. 

On this basis the analysis has established that, with 
respect to international accountability mechanisms, there 
is an increasing functionality of the state party reporting 
mechanism at the level of the United Nations and African 
Commission. While previously, government had a lot of 
outstanding state party reporting obligations; Malawi 
is now on track in clearing the state party reporting 
backlog. For example, the 2014/15 period, government 
has submitted reports on the Universal Periodic Review, 
cycle 2, the International Covenant on Civil and Political 
Rights, and the Convention on the Elimination of All Forms 
of Discrimination Against Women; to the United Nations, 
and a state party report to the African Commission on the 
African Charter on Human and Peoples Rights. 

The process of preparation of reports on the UN Convention 
on the Rights of the Child and UN the International 
Covenant on Economic, Social and Cultural Rights, the 
UN Disability Convention and the UN Convention on 
the Prohibition of Torture, Cruel, Degrading or Inhuman 
Treatment and Punishment is underway. Civil Society 
Organisations as well as inter-state agencies such as 

in the provision of quality health care services in order 
to reduce the high maternal and newborn morbidity and 
mortality. 

In order to improve development assistance and impact on 
development, article 4 of the UN International Covenant 
on Economic, Social and Cultural Rights is pertinent. The 
article obligates state parties to take steps individually 
and through international assistance and co-operation, 
especially economic and technical, to the maximum of its 
available resources, with a view to achieving progressively 
the full realisation of the rights recognised in the present 
Covenant by all appropriate means, including particularly 
the adoption of legislative measures. The article 
encapsulates the principle of progressive realisation of 
economic, social and cultural rights, including rights relating 
to MSRCNH, on the basis of the maximum resources 
available to the state, including resources obtained through 
international assistance and cooperation, both economic 
and technical. The principle acknowledges that, some of the 
rights (for example, the right to health), may be difficult in 
practice to achieve in a short period of time, and that states 
may be subject to resource constraints, but requires them 
to act as best they can within their means. The Principle 
obligates states to ensure that they do not undertake 
retrogressive measures, but to ensure that at the very least, 
steps are undertaken to provide for the minimum essential 
core levels of each of the rights. Furthermore, Malawi is a 
signatory to the Paris Declaration on Aid Effectiveness, and 
the Accra Agenda for Action. The former is premised on 
5 key principles of aid effectiveness including: ownership; 
alignment; harmonisation; management for development 
results; and mutual accountability, with the aim to improve 
the quality of aid and its impact on development.   

A further analysis of the implementing mechanisms and 
their sustainability show that there are challenges affecting 
their effectiveness. For example, the implementation of 
the universal access to health care interventions face with 
the result that an analysis of the proportion of Malawi’s 
population living within an 8km radius of a health facility 
shows that there are certain districts that are better served 
than others. Other challenges of effectively delivering the 
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Chapter 5: The needs of vulnerable and 
marginalised populations

The combination of inequalities and marginalization 
and exclusion leads to opportunity and capability gaps 
that overlap to disproportionately disadvantage certain 
categories of societies with respect to access and 
interaction with SRMNCH services. In this regard, the 
study found that the following categories are more at risk 
to being underserved and utilisation of SRMNCH services; 
Women living in poverty; Rural women; Women and 
children living with HIV; Women with disabilities;; Women 
and girls with fistula; LGBTI people; Sex workers; Children; 
Adolescents; Women of specific religious denominations; 
Human trafficking; Women and children living with albinism 
and Widows. The study proposes specific and targeted 
interventions that need to be designed and implemented 
to address the special needs and unique experiences of the 
persons in these categories.

the Malawi Human Rights Commission have submitted 
shadow and alternative reports respectively on some of the 
instruments.

At the national level several institutions play a protective or 
enforcement role as well as regulatory role where SRMNCH 
issues are concerned, including, the Malawi Human Rights 
Commission; the Office of the Ombudsman; Parliament, 
especially through relevant oversight Committees such 
as the Budget and Finance Committee; the Health 
Committee; the Community and Social Affairs Committee; 
the Legal Affairs Committee; and the Women’s Caucus; 
the Nurses and Midwives Council of Malawi; the Medical 
Council of Malawi; the Health Technical Working Groups; 
the Reproductive Health Technical Working Group; 
Independent Audit Committee; District Hospital Advisory 
Committees; Health Center Advisory Committees and 
Patients Representative Committees. However the effective 
functioning of these structures is largely hampered with 
a number of challenges including: financial constraints; 
human resource and material resource inadequacies; as 
well as weak coordination and collaboration.

Conclusion

There are several efforts to improve the SRMNCH situation 
at the level of the normative framework, programmatic 
interventions as well as human rights enforcement 
mechanisms. These efforts are however faced with 
significant challenges with respect to the availability, 
acceptability, accessibility and quality of the services and 
care being provided, hence the persistent poor SRMNCH 
indicators. There is an urgent need for the state to devote 
the maximum of available resources to this sector and 
strengthen the capacity of the main duty bearer the 
Ministry of Health.
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participation, entailing the empowerment of communities 
with adequate information to identify health problems, 
plan, implement, and monitor health service provision; 
transparency and confidentiality.

In line with the constitutional and policy provisions, 
several avenues are open for public participation in 
SRMCNH issues, and there are several actors in this 
regard. The state occupies a key position, whereas several 
civil society organisations also provide mechanisms 
for citizen engagement. In a study that examined 
community participation in the health sector in Malawi, 
it was established that rural communities are generally 
well informed about their rights, have expectations of 
good treatment and have improved access to health 
information. Up to 64% of Malawians are aware and have 
understanding of human rights, with significant urban vis-a-
vis rural as well as men vis-à-vis women differentials, with 
the former groups being greatly represented. 

Much information is disseminated to communities through 
the media, health centres, volunteers for community 
outreach programmes, churches, schools and traditional 
authorities, as well as informally through people’s social 
networks, particularly women’s social networks. Another 
study found that CSOs employed the following strategies 
in facilitating citizen-state engagement: capacity building; 
community interface meetings with duty bearers; 
community project audits; community voice recording; 
funding of district wide coordinating meetings and civil 

Chapter 6: The mechanisms for ensuring 
participation and transparency in 
processes for health care programming 
and implementation

Citizens’ capacity to express and exercise their views 
has the potential to influence government priorities and 
processes, including a stronger demand for transparency 
and accountability. In the same vein, governments or states 
that can be held accountable for their actions are more 
likely to respond to the needs and demands articulated 
by their citizens. Several international human rights 
instruments that the Government of Malawi has ratified, 
including the Universal Declaration of Human Rights, 
the International Covenant on Civil and Political Rights, 
the United Nations Convention on the Elimination of all 
Forms of Discrimination Against Women, the International 
Covenant on Economic, Social and Cultural Rights, the 
United Nations Convention on the Rights of the Child, and 
the United Nations Convention on the Rights of Persons 
with Disabilities, establish the right to participate in the 
conduct of public affairs. Among other things this relates 
to participation in policy formulation, resource allocation, 
utilisation and accountability and service delivery with 
respect to MSRCNH. 

The right to participation entails consultations with the 
citizenry on issues affecting them. Freedom of opinion and 
expression, peaceful assembly and association, the right 
to access to information, the right to equality and non-
discrimination are essential prerequisites for effective public 
participation. The analysis has established that all these 
rights are guaranteed in the Constitution and an array of 
legislation such as, the Local Government Act that sets out 
a decentralisation framework for devolution of power from 
central government to local authorities. 

Further, that the principle of participatory approach to 
development also underpins several of Malawi’s policies, 
including Malawi’s overarching policy, the Malawi Growth 
and Development Strategy II (MGDS II). Similarly, the 
National Health Policy (2012) provides for: community 
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(VDC) and Area Development Committees (ADC). The 
health sector was one of the earliest to start the process 
of decentralization. In 2004 health devolution guidelines 
were formulated taking into consideration prevailing 
legislation, the policy framework and available local 
capacities for implementation of the decentralization 
process. The guidelines further identified the functions and 
activities to be devolved to district assemblies, and the 
role of the central MoH in monitoring and evaluating these 
devolved functions in terms of the Ministry’s overall goals, 
overarching sectoral plans and policies. In 2005, the MoH 
developed “Guidelines for the Management of Devolved 
Health Service Delivery. Within the decentralisation 
framework, the District Executive Committee (DEC) is 
responsible for the development of overall policy for the 
district, including for the health sector, the prioritization 
of interventions to be implemented, and approval of all 
expenditures, and the DHO is a member of this committee. 
Within the DEC there is a Health Sub-Committee which 
interacts with the DEC members and responds to health 
needs for the district. Other structures at district level 
include the Hospital Advisory Committee (HAC).

The challenges that have been documented with respect to 
citizen participation and duty bearer accountability show 
that: despite an awareness of their rights and expectations 
in regard to services and treatment, community members 
lack effective channels for communicating their priorities, 
exercising rights or ensuring accountability within the 
health system; the extent and effectiveness of community 
participation around government programmes depends 
in part on the motivation and capability of HSAs, who 
are normally the first point of contact, promoting local 
participation and providing information and services, 
yet their presence and effectiveness in communities 
vary greatly;  Similarly, the effectiveness of community 
mobilisation for collective action depends on chiefs, and 
these too vary greatly in their motivation and effectiveness 
with some cadres greatly affected by their inability to 
competently scrutinise key accountability documents and 
financial reports. Studies have also exposed the challenge 
of uncoordinated civic education efforts and that content 
is not standardised. The decentralisation framework 

society platforms; community sensitisation through use of 
community-based educators; volunteers and other rights 
groups; and media reporting of project activities. There 
is also The study further noted that, there is a significant 
level of community involvement in support to service 
provision, prevention activities and community mobilisation 
for activities such as building under-five clinics and other 
small works. There is some level of effort to ensure the 
participation environment includes minorities, vulnerable 
and marginalised groups. The highly consultative state 
party report compilation processes also provide a critical 
platform for citizen engagement and participation.

There are also many sustainable and well established 
networks of voluntary action in the health sector, operating 
through FBOs and other community organisations, as well 
as through initiatives organised by HSAs and NGOs. Patient 
service charters and public service charters discussed in 
an earlier chapter also provide a critical point for public 
participation and transparency. In policy formulation 
the executive follows consultative processes to solicit 
the public’s views relating to proposed policy options. In 
the national budgeting process, parliament carries out 
highly consultative processes at district and national 
levels. Furthermore, the proposed budgetary allocations 
are subjected to rigorous scrutiny by various committees 
of parliament. The Parliamentary Committee on Health 
scrutinises the allocations relating to SRMNCH issues. 
The Committees are open to engagement, and receive 
submissions from various interest groups; the processes 
of law reform and review by the Law Commission follow 
highly consultative processes at both national and grass 
roots levels. Membership of special Law Commissions 
tasked with reform of review of the laws is drawn from a 
broad range of sectors representative of Malawi society. 
The Malawi Human Rights Commission in its capacity as 
a national human rights institution also makes significant 
contributions in fostering citizen participation in public 
policy generally. 

The decentralisation programme has established an 
institutional framework for community participation 
in planning through Village Development Committees 
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Furthermore, for participation to be meaningful and 
effective, it is crucial that extra efforts be made to ensure 
the participation environment includes minorities, 
vulnerable and marginalised groups. Special measures 
for ensuring participation of vulnerable or marginalised 
categories are also in place, for example children’s 
parliament,  and several special interests NGOs e.g. 
disability peoples organisations and an organisation that 
champions sex workers or LGBTI rights, that engage with 
Parliament. The efforts in this regard remain limited.
On the whole, the analysis has established that, there 
is an increased scope for citizen participation in health 
sector-related decision making. However, mechanisms for 
provision of information in order to empower the citizenry 
need to be strengthened. There is also a need to ensure 
more effective responses to complaints and concerns about 
service delivery. 

Chapter 7: Overall Conclusion and 
recommendations of the assessment.

In the final analysis the study has established that there 
is a significant level of state’s effort to improve sexual 
reproductive, maternal health and child health (new born 
and under 5), and the respect, protection and fulfillment 
of human rights around the cycle of accountability. There 
is a great variety of enforceable human rights recognized 
in Malawi’s constitution.  Barriers exist in terms of non-
implementation, and enforcement of existing rights, and the 
requisite resource allocations to ensure that services are 

is hampered by weak coordination of decentralization 
at national level; and underfunding of DIPs. The 
underrepresentation of women and low participation of 
vulnerable categories in the various participation structures 
is also a notable challenge. 

Another notable challenge is the lack of needs based 
evidence that is specific and factual, as well as hard 
statistics which can be used for engagement with duty 
bearers. CSOs were also found to lack the capacity to 
collect and compile relevant evidence for specific cases. 
Practice demonstrates that it is difficult for duty bearers 
and elected leaders to dispute evidence that is factual and 
backed by statistics. Most importantly, studies have found 
that, while the Media has potential to serve as an effective 
interlocutor it was found that in the present economic 
and political context, it does not have the incentive to 
strategically promote citizen voice and accountability on 
service delivery issues without being prompted by other 
external actors.

Conclusion

Several avenues and actors are available to ensure citizen 
participation and state accountability in the SRMNCH 
sector. Notwithstanding this the lack of legislation with 
respect to access to information, entailing that there is no 
legislative framework regulating access to information, 
which is one of the key prerequisites for public participation 
poses a significant challenge. Secondly, the potential role 
of the decentralisation system in the monitoring of the use 
of resources and the performance of government service 
provision is undermined by lack of access to resources 
or the authority to perform this role. In addition, the 
procedures and structures for active and effective citizen 
engagement remain largely less institutionalised, leading 
to often times fewer systematic modes of engagement. 
Furthermore, another challenge was found to lie in the 
nature of organisations that work in the area of facilitating 
citizen engagement, in particular with respect to the 
knowledge-base and practical ways of bringing about 
change.
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women and the empowerment of women. 

Constitutional and legal protection and recognition of 
human rights

11. The release of the report containing the draft 
Termination of Pregnancy Bill by a Special Law 
Commission in July 2015 is welcomed and the bill 
should be taken forward in an expedited manner and 
passed in parliament.

12. The Gender Equality Act 2013, which at section 19 
contains the right to adequate sexual productive health 
rights needs to be disseminated and implemented, 
in this regard, the process of the development of an 
implementation and monitoring plan on the Act should 
be expedited.

13. In the medium to long term, government should take 
forward work of development of a comprehensive 
sexual and reproductive health framework.

14. The government should take forward the HIV and 
AIDS (Management and Prevention) bill, including 
its finalization, presentation and adoption in line with 
international human rights standards.

15. The government should ensure a supportive 
environment dialogue on the anti-homosexuality 
provisions of the panel code in line with international 
human rights standards.

16. Government should prioritize follow up and conclude 
the 2006 constitutional review report in terms of 
taking forward the right to health in the constitution.

17. Government should ensure that relevant laws that have 
been enacted should be followed up with commitment 
of funding for their enforcement, including 
development and execution of costed implementation 
plan.

18. There is to put in place measures for holding duty 
bearers accountable on commitments adopted at 
international level

19. Awareness raising interventions efforts on human 
rights relating to SRMNCH should be intensified 

20. The Law Commission should take forward the review 
and finalization of the prevention of Domestic Violence 
Act

available, accessible and of good quality. On this basis the 
study proposes the recommendations below:

General Recommendations

1. Continued support should be directed to carrying out a
2. Systematic review of reproductive health needs at 

country level focusing on innovative and participatory 
approaches to more familiar epidemiological 
methodologies with a focus on biomedical approaches 
and indicators.  This should lead to the identification 
of reproductive health needs, the determination of 
priorities and the development of programmatic 
responses to those needs.

3. There is a need to address the human resource gap 
in relation to SRMNCH services as well as address 
issues of the operationalization of the new concept of 
SRMNCH at the level of skills, knowledge, attitudes 
and management to integrate human rights-based 
approaches. 

4. Strengthen collaboration between SRMNCH providers 
and other players such as human rights actors, 
women’s health advocates, youth groups, researchers, 
and non-governmental organizations.

5. Putting in place a functional referral system to ensure 
that the full range of SRMNC health concerns are fully 
addressed

6. Ensure that there are functional monitoring and 
evaluation mechanisms for SRMNCH service delivery 
at all levels

7. Implement a robust advocacy programme for the 
promotion and protection of the human rights relating 
to SRMNCH, through a multi-sectoral group.

8. Design and implement an intensive information sharing 
and collaboration mechanism among the cross section 
of players

9. Develop and intensify measures for reaching under-
served groups.

10. SRMNCH encompasses more than the biomedical 
aspects entailing that different sectors should 
coordinate effectively to address the underlying 
determinants of poor SRMNCH. This should include 
initiatives for Educational opportunities for girls and 
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28. Awareness raising around the right to access 
information and sexual and reproductive health 
services outlined in the Gender Equality Act should be 
intensified.

29. The government and development partners should 
ensure that the costed implementation plan for family 
planning which was launched in September 2015 is 
adequately funded for its implementation.

Early and child marriages 

30. The government should disseminate and implement 
the Marriage Divorce and Family Relations Act and 
finalize the related constitutional review. 

31. The Convention on the Rights of the Child should be 
disseminated together with The Child Care Justice and 
Protection Act.

32. Age appropriate sexuality education in the schools 
should be intensified.

33. The government supported by its partners, including 
traditional leaders should intensify efforts to keep girls 
in school.

34. Small scale interventions aimed at keeping girls in 
school should be scaled up.

35. The parliamentary health committee should strengthen 
its oversight functions.

36. The government should ensure that multi-sectoral 
involvement and collaboration in the provision of 
comprehensive, sexual and reproductive health 
services is strengthened.  

37. The government should expedite decentralization 
reforms in the health system   in terms of recruitment, 
retention and discipline of human resources.

Budgeting 

38. Parliament should continuously increase family 
planning budgetary allocation.

39. The budgetary allocation, including the per capital 
budget allocation for sex and reproductive health and 
maternal and child health should be increased.

40. Health over sight institutions including district 
assemblies should carry out regular budget tracking 

21. This report concludes that marital rape occurs, legal 
measures to address marital rape should be taken 
forward including in the prevention of Domestic 
Violence Act or Penal Code.

22. Services audit committees should be established to 
control drug stock outs and help in budgeting. Audited 
services could give insight into some of the causes of 
frequent failure in our health service delivery.

23. The government should disseminate and implement 
the Disability Act (2010), which contains the rights of 
persons with disabilities to access health care services 
without discrimination.  

24. The government should prioritise and expedite the 
tabling of the Access to Information Bill in Parliament 
for its enactment into law, given the centrality of an 
adequate legal framework on access to information 
in the promotion and protection of human rights, 
including, sexual, reproductive, maternal, and neonatal 
health rights. 

25. The government should ensure that the Access to 
Information Bill makes provision for the establishment, 
powers, and functions of an Independent Public 
Information Commission. This may be through setting 
up of a new institution, or designation of such a role to 
any of the appropriate existing institutions. .A robust 
and effective legal regime on access to information, 
depends to a large extent on the role of such a 
Commission to administer the relevant law, as well 
as play a regulatory and oversight function relating to 
access to information. The removal of provisions that 
established the Independent Information Commission 
from the Bill waters down the essence and significance 
of the access to information law. 

Unmet needs for family planning

26. Investments should be made by the government and 
its development partners in long acting and permanent 
methods of family planning.

27. Family planning providers should conform to the 
availability, accessibility, acceptability and quality 
requirements in the provision of family planning 
information and services.
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Quality Assurance Committees

52. Quality assurance committees headed by a Quality 
Assurance Manager need to be established and would 
make a big improvement in the delivery of quality 
health service.

53. Quality Assurance Committees should be able to pick 
up most of the short falls in the service provision before 
patients complain.

54. Pre-service and ongoing training should be 
strengthened to ensure health workers understand the 
right to health including the charter to patient’s rights.

Service Provision

55. The public display and dissemination of patient 
right’s and public service charters should be done 
systematically and be accompanied by display of 
redress mechanisms including information on where to 
address complaints.

56. All services provided in every department should 
be displayed especially in areas where many service 
providers could hold a different opinion.

Regulatory Bodies

57. The government should ensure that the capacity of 
regulatory bodies including the Nursing and Midwives 
Council in the area of human rights is strengthened.

58. The Medical Council as a regulatory body in 
the over sight functions it performs, as far 
as protection of patients’ rights is concerned 
should develop a strong working relationship 
with Malawi Human Rights Commission.                                                                                                                                      
The government should strengthen the role of MHRC 
to play its oversight role as well as its role of leadership 
in the promotion and protection of SRMNCH rights 
effectively. This should include provision of adequate 
budgetary allocations, and strengthening its enabling 
framework.

and budget monitoring.
41. The treasury should ensure that it disburses allocations 

as passed by parliament in a timely fashion.
42. Independent Audit Committees should be rolled out 

and fully operationalised.
43. Service level agreements with CHAM should be 

re-examined and necessary monitoring mechanisms 
should be put in place to avoid abuse. 

44. The government should expedite the introduction of 
the Compulsory ID system in Malawi, considering that 
40% of people being treated in one hospital was a non-
Malawi population

45. The government should put in place a mechanism for 
regular revision of the essential health packages. 

Remedial procedures and redress mechanisms 

Hospitals, Heath centre and village advisory committees

46. District councils should carry out regular resource 
mapping.

47. The parliamentary health committee should 
continuously monitor and verify disbursed figures,

48. The government needs to rationalize revenue collection 
before cuts are made to sexual, reproductive, maternal, 
child health services.

49. District Councils should lead the establishment and 
operationalisation of hospitals, health centre and 
village advisory committees.  The District Executive 
Committee should ensure these committees are in 
place and are functional.  Councilors should actively 
play on oversight role of health centre delivery at local 
level.

50. Patient Care Committees needs to be established at 
district and central hospital level.

51. The committees needs to take on patient complaints to 
be discussed at a higher management level and should 
be headed by someone not involved in the executive 
management, though executive management should 
attend all meetings. 
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Recommendations on Marginalised and Vulnerable 
categories 

59. Develop and intensify measures for reaching under-
served groups.

60. Strengthen legislation, regulations and other measures 
to lessen marginalization of selected categories from 
SRMNCH services, e.g. setting affordable user fees for 
targeted services, reform of discriminatory laws and/or 
practices where women, children etc are concerned

61. Develop and intensify programmes that prioritise 
interventions for vulnerable groups, e.g. youth-friendly 
services for adolescents, intensified targeted provision 
of information on age-appropriate sexuality and sexual 
and reproductive health information to young people.

62. Implement a robust mechanism for ensuring universal 
and comprehensive coverage of SRMNCH services
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deaths per 100,000 live births.5 This is in spite of the trend 
of significant improvement from an MMR of 984 in 2004, 
807 in 2006, and 675 in 2010.6 Furthermore, the lifetime 
risk of maternal death in Malawi is estimated at 1:7, one 
of the highest globally.7 Some of the underlying causes of 
these high maternal deaths include early child bearing and 
high fertility rate,8 as well as too frequent, too many and 
too late deliveries. Child bearing starts quite early with a 
median age at first child birth reported at 19 years.9 The 
total fertility rate is 5.7 and the neonatal mortality is equally 
high estimated at 33/1000 live births.10  The increase in 
the MMR in the late 1990s has also been attributed to: 
the growing impact of the HIV and AIDS epidemic, whose 
prevalence rate is now at 10.3% among the productive age 
group of 15-49; deterioration of the health care system; 
and methodological problem in estimating the MMR.11 
Complications of unsafe abortion account for about 18% of 
maternal deaths in Malawi.12 These trends in MMR show 
slow progress in achieving the target of 155 by 2015. 

In the area of child health Malawi is one of the countries 
within Africa that has achieved the Millennium 
Development Goal (MDG) of reducing under-five mortality 
by two-thirds from 1990 levels according to UN child 
mortality estimates (2013).13 Nevertheless, infant and 
under-five mortality rates especially neonatal mortality in 
Malawi remain unacceptably high.14 The leading causes of 
morbidity and mortality in children under five years of age 
still remain: neonatal causes; malaria; acute respiratory 
infections (pneumonia); diarrhoea and malnutrition.15

Thus, the Malawi SRMNCH sector continues to be subject 

5 Government of Malawi, Malawi MGD Endline survey 2014

6 Government of Malawi, Malawi Demographic and Health Survey (2010)

7 WHO, UNICEF, UNFPA, The World Bank, and the United Nations Population 

Division. Trends in Maternal Mortality: 1990 to 2013. Geneva, World Health 

Organization, (2014), Life time risk of maternal death is the probability that 

a 15-year-old female will die eventually from a maternal cause assuming that 

current levels of fertility and mortality (including maternal mortality) do not 

change in the future, taking into account competing causes of death.

8 Government of Malawi, “The Roadmap for Accelerating the Reduction of 

Maternal and Neonatal Mortality and Morbidity in Malawi, (2005)

9  Government of Malawi, Malawi Demographic and Health Survey (2010)

10  Ibid

11  Ibid

12  E. Jackson et al, A Strategic Assessment of Unsafe Abortion in Malawi, Repro-

ductive Health Matters 2011;19(37):133–143 See also http://www.faceofmala-

wi.com/2012/11/unsafe-abortion-blamed-for-rising-maternal-deaths/ 

13  Government of Malawi, Malawi Child Health Strategy 2013 - 2020

14  Ibid

15  Ibid

Preamble

This Report presents the findings of the Malawi Country 
Assessment of the Sexual, Reproductive, Maternal, 
Neonatal and Child Health (SRMNCH) situation within 
a human rights perspective. The assessment was carried 
out in order to analyse state’s effort to improve sexual 
reproductive, maternal health and child health (new born 
and under 5), and the respect, protection and fulfillment 
of human rights around the cycle of accountability. The 
issue of accountability underpinned the assessment on 
the premise that accountability is central to every stage 
of a human rights-based approach to SRMNCH. The 
assessment was carried out by a team of consultants 
working closely with a reference group comprising MOH 
and development partners, using a pre-designed tool by 
OHCHR.

Relevance and Significance of Human Rights-
based Approach and the situation overview

The application of human rights based approaches 
to SRMNCH, particularly in the areas of women and 
children’s health is increasingly gaining acceptance among 
a diverse range of stakeholders.1 This is primarily due to 
the recognition that maternal mortality and morbidity 
continue to be a serious human rights concern.2 There 
is understanding that poor global SRMNCH indicators 
have their roots in denials of human rights and historic 
discrimination against women and girls which manifests 
in, for example violence against women, poor health 
seeking, marginalization, women’s minimal participation in 
decision making, the under-prioritisation and under-funding 
of services and goods only women require and lack of 
accountability mechanisms to respond to maternal deaths 
and grievous injuries.3 

The poor global maternal mortality and morbidity indicators 
are also reflected at country level for Malawi, where the 
maternal mortality ratio (MMR),4 remains high at 574 

1  SRMNCH Country Assessment Guidance Note (Unpublished)

2  N. Pillay, The Lancet, Volume 381, No. 9873, p1159–1160, ( 2013)

3  Ibid

4  MMR refers to deaths during pregnancy, childbirth, or within two months after 

delivery or termination of pregnancy, per 100,000 births within the 7-year 

period preceding the survey.  
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protection and fulfillment of human rights around the cycle 
of accountability. 

Specific Objectives

i. In order to achieve the main objectives the study had 
the following specific objectives:

ii. an assessment of the existing legal and policy 
framework and identifying progress, gaps,  and 
opportunities to the realization of sexual, reproductive, 
maternal and child health rights;

iii. an assessment of the budgeting and financing 
mechanisms; 

iv. an assessment of the delivery of health services for 
MRSH and NCH;

v. an assessment of the availability of effective monitoring 
and review mechanisms for MSRH and NCH;

vi. and a mechanism for provision of remedies and redress

In addition, the study sought to bring to light the country 
priorities for Malawi in the area of SRMNCH rights.

The Right to Health: A definition
The assessment drew on the understanding that the 
right to health, as the Committee on Economic, Social 
and Cultural Rights has explained, is not the right to be 
healthy, but should instead “be understood as a right to 
the enjoyment of a variety of facilities, goods, services 
and conditions necessary for the realization of the highest 
attainable standard of health.”17 Furthermore, the analysis 
took cognizant of the fact that, due to the indivisibility and 
interdependence of human rights,18 various human rights 
also affect the realisation of SRMNCH. These include: the 
right to non-discrimination, the right to privacy, the right 
to human dignity, including personal autonomy, the right 
to education; the right to safe and clean water; the right to 
food, the right to housing, and the right to access to health-
related information, among others.19 Most of these rights 
17 Committee on Economic, Social and Cultural Rights, General Comment No. 

14, The Right to the Highest Attainable Standard of Health, UN Doc. No. 

E/C.12/2000/4 (2000). 

18 Vienna Declaration and Programme of Action, 1993 para 5 “All Human Rights 

are universal, indivisible, and interdependent and interrelated…”

19 The UN Committee on Economic, Social and Cultural Rights, which monitors 

compliance with the ICESCR, adopted General Comment 14 on the Right to 

Health in 2000. The General Comment states that the right to health extends 

to an array of challenges as reflected in the summary of 
the indicators discussed above. This provides the impetus 
for application of a human rights-based approach to 
SRMNCH issues. Internationally, the growing body of 
evidence that demonstrate the importance of applying 
human rights-based approaches to SRMNCH service 
delivery has led to a number of initiatives. One of the key 
interventions is the development of the Technical Guidance 
on Applying Human Rights Based Approach to Policies and 
Programmes to Reduce Preventable Maternal Mortality 
and Morbidity produced by OHCHR,16 (hereinafter referred 
to as the “Technical Guidance”), and its application in 
various countries. The Technical Guidance was requested 
by the Human Rights Council in its resolution 18/2 and 
was presented to the Council at its twenty-first session, 
in September 2012. In its resolution 21/6, the Council 
welcomed the Technical Guidance and called upon 
“all relevant actors, including Governments, regional 
organizations, relevant United Nations agencies, national 
human rights institutions, and civil society organizations 
to disseminate the technical guidance and apply it, as 
appropriate, when designing, implementing and reviewing 
policies and evaluating programmes to reduce preventable 
maternal mortality and morbidity”

In this regard, in November, 2013, a regional workshop 
on Rights Based Approaches to SRMNCH was held in 
Malawi for national stakeholders from South Africa, 
Uganda, Tanzania, and Malawi, where countries committed 
to undertake human rights assessments of state 
accountability for improving SRMNCH in order to inform 
multi-stakeholder dialogues and further programming and 
interventions. This country assessment was undertaken 
against this background.

Main Objective

The country assessment was aimed at analysing state’s 
efforts to improve maternal, sexual and reproductive health 
and child health (new born and under 5), and the respect, 

16 United Nations Human Rights Council A/HRC/21/22, Technical Guidance on 

the Application of a Human Rights-Based Approach to Implementation of Poli-

cies and Programmes to Reduce Preventable Maternal Morbidity and Mortality, 

at http://www2.ohchr.org/english/issues/women/docs/A.HRC.21.22_en.pdf 
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and a lack of accountability.20 The CEDAW Committee 
in General Recommendation number 24, also pertinently 
notes that while biological differences between women 
and men may lead to differences in health status, there 
are societal factors that are determinative of the health 
status of women and men and can vary among women 
themselves.21 The fi gure below illustrates the approach 
that was adopted in this study of the understanding of the 
right to health as an interaction between this right and 
other rights as well as several socio-economic underlying 
determinations.

20  Technical Guidance

21  CEDAW GR 24

are guaranteed in the Malawi Constitution.

Underlying Determinants for the Right to Health
In addition, the country assessment also took cognizance of 
the fact that the right to health encompasses the underlying 
preconditions to health and the availability, accessibility, 
acceptability, and quality of health goods and services. 
As aptly noted in the Technical Guidance, understanding 
maternal mortality and morbidity as a matter of human 
rights requires recognition that the death and grievous 
injuries sustained by women during pregnancy and 
childbirth are not inevitable events but rather a direct result 
of discriminatory laws and practices, failures to establish 
and maintain functioning health systems and services, 

not only to timely and appropriate health care but also to the underlying 

determinants of health, such as access to safe and potable water and adequate 

sanitation, an adequate supply of safe food, nutrition and housing, healthy 

occupational and environmental conditions, and access to health-related edu-

cation and information, including on sexual and reproductive health.

Underlying determinants
water, sanitation, food, nutrition, housing, 
healthy occupational and environmental 
conditions, education, information, etc. 

Heath-care

“The right to health”

AAAQ
Availability, Accessibility, Acceptability, Quality

(General Comment No.14 of the Committee on Economics, Social and Cultural Rights)
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Structure of the Report

The Report is in 7 Chapters, starting with the introduction. 
Chapter 2 discusses the human rights commitments 
on the part of the Government of Malawi, in relation to 
SRMNCH issues, based on international, regional human 
rights instruments and national laws and policies. Chapter 
3 focuses on an analysis of the SRMNC health situation and 
the human rights implications thereof, as well as challenges 
for vulnerable groups. Chapter 4 focuses on a discussion 
and analysis of the State’s efforts in addressing SRMNCH 
issues and the human rights concerns. Chapter 5 focuses 
on the needs of vulnerable and marginalised populations. 
Chapter 6 discusses the mechanisms for ensuring 
participation and transparency in processes for health 
care programming and implementation, while Chapter 
7 presents the conclusion and recommendations of the 
assessment.

Methodology
The study utilized a qualitative methodology. The 
assessment was undertaken through a multi stakeholder 
process led by a technical committee with members 
drawn from the Ministry of Health, (MoH), the Office of 
the High Commissioner for Human Rights, (OHCHR), 
the United Nations Population Fund, (UNFPA),World 
Health Organisation, (WHO), United Nations Children’s 
Fund (UNICEF), and UN Women. The methods employed 
were largely guided by the OHCHR predesigned tools, 
assessment and analysis guides. The consultants were 
oriented during the regional workshop on Rights Based 
Approaches to SRMNCH that was held in Malawi in 
November, 2013, for stakeholders from South Africa, 
Uganda, Tanzania, and Malawi. One of the key outcomes 
of the workshop was commitment by stakeholders for 
countries to undertake human rights assessments of state 
accountability for improving MSRH and NCH.

Data collection
The study primarily used secondary data solicited from 
relevant institutions, as well as reliable databases on the 
internet. A mapping exercise was conducted to identify key 
institutions on SRMNCH. List of key stakeholders is given in 
Appendix I. These were then engaged to supply information 
in form of reports and relevant programme document. 
Secondary data sources were complemented by key 
informant interviews.  Predesigned tools were administered 
to focal persons from the identified key institutions on 
SRMNCH. 

Analysis and validation
Extensive desk review was undertaken on the reports, 
laws, policies, program documents and research reports. 
Information from stakeholder consultations and key 
informants was used to fill gaps from desk review. A draft 
analysis report was presented to the technical committee 
for review. Comments received helped to refine the analysis. 
The refined report was presented at a multi-stakeholder 
workshop for validation, (the multi-stakeholder dialogue 
meeting), leading to the development and adoption of an 
action plan for appropriate interventions on SRMNCH to 
enhance state accountability.
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to Sexual, Reproductive, 
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Table in Appendix II. These include: the United Nations 
Covenant on Civil and Political Rights; the United Nations 
Covenant on Economic, Social and Cultural Rights; the 
United Nations Convention on the Elimination of All Forms 
of Discrimination Against Women; the United Nations 
Convention on the Rights of the Child; the United Nations 
Convention Against Torture and Other Cruel, Inhuman, or 
Degrading Treatment or Punishment; the United Nations 
Convention on the Rights of Persons with Disabilities; 
and the United Nations Protocol to Prevent, Suppress 
and Punish Trafficking in Persons, Especially Women and 
Children, supplementing the United Nations Convention 
against Transnational Organized Crime (Palermo Protocol); 
the African Charter on Human and Peoples’ Rights; the 
African Charter on the Rights and Welfare of the Child; and, 
the Protocol to the African Charter on Women’s Rights in 
Africa (the Maputo Protocol).

By ratifying these treaties Malawi accepted different 
obligations some of which relate to SRMNCH for example, 
with respect to: elimination of discrimination and ensuring 
equality between women and men in public life, social, 
education, economic, employment, marriage and family 
relations, nationality and citizenship, and cultural fields;24 
modifying cultural patterns that entrench inequalities 
between women and men;25 provision of family education 
including on maternity issues;26 suppressing all forms of 
trafficking of women and the exploitation of the prostitution 
of women;27 putting in place temporary special measures 
to accelerate the defacto equality between men and 
women, protection of health and safety working conditions, 
including the function of reproduction;28 prohibiting 
discrimination on the grounds of marriage and maternity, 
including introducing maternity leave  and measures for the 
special protection of women during pregnancy;29 including 
reproductive health rights for the youth, eliminating 
discrimination of women in the field of health care and 
ensuring equality of access to services, including those 
related to family planning and provision of appropriate 

24  Articles 2, 3, 7, 8, 9, 10, 11 and 16 of CEDAW

25  Article 5 of CEDAW

26  Article 5 of CEDAW

27  Article 6 of CEDAW

28  Article 11 of CEDAW

29  Article 11 of CEDAW

A human rights-based approach is premised on creating 
environments that enable rights holders to claim their 
entitlements and duty bearers to meet their legally binding 
human rights obligations.22 It represents a shift away from 
passive delivery of services to a culture of accountability 
for internationally guaranteed human rights,23 particularly 
since most maternal and neonatal deaths are preventable 
and a glaring violation of fundamental rights, including the 
right to life. This underlying philosophy of a human rights-
based approach informed one of the critical components of 
the study which focused on analysing the existence of an 
enabling environment for right holders to claim their rights 
relating to SRMNCH care; the obligations of duty bearers 
in this regard; the existence and utility of the mechanisms 
for accountability; and, the mechanisms that are in place for 
the protection and enforcement of rights. 

On this basis, this Chapter assessed as to: whether or not 
the Government of Malawi has ratified any international or 
regional instruments which impose obligations relating to 
SRMNCH; whether the Government of Malawi regularly 
submits reports to the relevant treaty monitoring bodies 
with respect to the international instruments it has 
ratified; and whether such reports cover SRMNCH issues. 
It also analysed the concluding comments, observations 
and recommendation received by the government of 
Malawi from treaty monitoring bodies with respect to 
coverage of SRMNCH issues. Further the report assessed 
if international human rights courts and tribunals address 
issues on the basis of individual or group complaints, 
relating to SRMNCH in Malawi and the decisions or 
communications issued by such courts or tribunals.

Status of Ratification of International and 
Regional Human Rights Instruments relating to 
SRMNCH

The Government of Malawi has ratified a number of 
regional and international human rights treaties that 
impose obligations relating to human rights standards 
and principles applicable to SRMNCH as shown in the 

22  Ibid

23  Ibid
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Africa the Government of Malawi accepted very pertinent 
obligations where SRMNCH issues are concerned. 
Notably article 14 creates obligations relating to health 
and reproductive rights, including, the right of women to 
control their fertility, to decide whether to have children; 
the number of children and the spacing of children, to 
choose any method of contraception (with each and every 
health centre providing at least three different methods 
at one time with information given without provider’s 
preference connotations), the right to self-protection and 
to be protected against sexually transmitted diseases, 
including HIV and AIDS, the right to be informed on one’s 
health status and on the health status of one’s partner, 
particularly if affected with sexually transmitted infections, 
including HIV and AIDS, in accordance with internationally 
recognised standards and best practices; the right to have 
family planning education. Further article 14 obligates 
states to take all appropriate measures to:

i. provide adequate, affordable and accessible health 
services, including information, education and 
communication programmes to women especially 
those in rural areas;  

ii. establish and strengthen existing pre-natal, delivery 
and post-natal health and nutritional services for 
women during pregnancy and while they are breast-
feeding; 

iii. protect the reproductive rights of women by 
authorising medical abortion in cases of sexual assault, 
rape, incest, and where the continued pregnancy 
endangers the mental and physical health of the 
mother or the life of the mother or the foetus.

In addition to the specific provision on health and 
reproductive health rights of women, the Maputo Protocol 
further puts obligations on states in relation to: elimination 
of discrimination against women; prohibition or curbing of 
harmful practices which endanger health and the general 
wellbeing of women;42 the right to human dignity;43 the 
right to life, integrity and security of the person, including 

42  Article 2 of the Maputo Protocol

43  Article 3 of the Maputo Protocol

services in connection with pregnancy, confinement, 
and the post-natal period, granting free services where 
necessary as well as adequate nutrition during pregnancy 
and lactation;30 and putting in place appropriate measures 
for enhancing equality of rural women.31 In General 
Recommendation 24 of the CEDAW Committee provision 
of services that women only need also entails the provision 
of abortion services.

By ratifying the UN CRC the Government of Malawi 
undertook obligations relating to the following rights 
of children which are relevant to SRMNCH: non-
discrimination and equality of children;32 the best interest 
of the child principle including the best interest of the child 
in case of different parental religious persuasion; 33 right to 
life;34 birth registration;35 principle of evolving capacities of 
children and right to freedom of expression, including to 
receive and impart information and ideas; right to privacy;36 
to access information;37 parental responsibilities;38 child 
protection;39 and access to health care services and right to 
highest attainable standard of health, including diminishing 
infant and child mortality, providing access to health care, in 
particular, primary health care, and combating disease and 
malnutrition.40 Furthermore, the following obligations were 
undertaken with respect to adolescent SRH issues: the right 
to non-discrimination and health and the right to express 
views freely and have them duly taken into account, among 
others. The UN Committee on the CRC notes that the latter 
is fundamental in implementing the right to health and 
development of adolescents.41 

Similarly in ratifying the Protocol to the African Charter 
on Human and Peoples Rights on the Rights of Women in 

30  Article 12 of CEDAW

31  Article 14 of CEDAW

32  Article 2 of UNCRC

33  Article 3 of UNCRC

34  Article 6 of UNCRC

35  Article 7 of UNCRC

36  Articles 13 and 14 of UNCRC

37  Article 17 of UNCRC

38  Article 18 of UNCRC

39  Article 19 of UNCRC

40  Article 24 of UNCRC

41  The Committee on the Rights of the Child General Comment Number 4 on 

Adolescents Health and Development in the  Context of the Convention on the 

Rights of the Child. CRC/GC/2003/4 
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Environment; the Monterrey Consensus of the International 
Conference on Financing for Development; the International 
Health Partnership; the London Summit on Family Planning 
Commitments;46 Every Woman Every Child, Commitments 
in Support of the Global Strategy for Women’s, Children’s 
and Adolescent’s Health;47 the Commission on the Status 
of Women, (CSW) Commitments on SRH including 
comprehensive sexuality education; and the 90-90-90. 
This is in response to poor SRMNCH indicators and in 
a bid to enhance the efforts for improving development 
assistance and its impact on development.

Clearly, there exist in Malawi a relatively progressive 
framework anchored in international treaties relating 
to human rights standards and principles applicable to 
SRMNCH. Nonetheless, as this report demonstrates in 
the ensuing paragraphs the practical application of the 
guarantees of rights in these treaties and commitments 
documents faces a number of challenges, hence the 
persistent poor SRMNCH outcomes.

Coverage of SRMNCH Issues in National Laws 
and Policies

The majority of the rights covered by the international 
and regional human rights instruments outlined in the 
foregoing sub-heading are covered in the comprehensive 
bill of rights in the Malawi Constitution’s chapter 4. The 
Constitution provides for: the right to health in section 30 
as a component of the right to development, as well as 
the rights of children and women in sections 23 and 24 
respectively. Discrimination is proscribed under section 

46  https://www.gov.uk/government/uploads/system/uploads/attachment_data/

file/67328/london-summit-family-planning-commitments.pdf, whereby 

Malawi committed to raising the country’s prevalence rate to 60% by 2020 

with a focused increase on those aged 15-24. Further that Malawi would create 

a family planning budget line in the main drug budget by 2013/14 and will raise 

the age of marriage to 18 by 2014. In addition that Malawi would develop a 

comprehensive sexual and reproductive health programme to meet the needs 

of its young people and to work on strengthening effective policy leadership 

for family planning. To demonstrate accountability in the utilisation of available 

resources and improve financial allocation for health systems supporting family 

planning. To increase coverage of services through the expansion of public/

private partnerships, increase community access to family planning methods 

and strengthen forecasting and data management for effective supply chain 

operation.

47  http://www.everywomaneverychild.org/news-events/news/1140-commit-

ments-compendium-in-support-of-the-global-strategy

prohibiting all forms of violence against women, including 
unwanted and forced sex, and putting in place measures 
for punishing perpetrators, establishing mechanisms and 
accessible services for effective information, rehabilitation 
and reparation of victims of victims of violence against 
women and preventing trafficking of women and protecting 
those women most at risk, prohibiting all medical and 
scientific experiments on women without their informed 
consent; where the death penalty exists putting in place 
measures for the death sentence not to be carried out 
on pregnant or lactating mothers.44 Article 5 provides for 
elimination of harmful practices and article 6 provides for 
equal rights in marriage, prohibition of forced marriage, 
setting the minimum age of marriage at 18 and measures 
for encouraging monogamy as the preferred form of 
marriage. 

The Maputo Protocol also covers critical issues for the 
underlying determinants of SRMNCH such as: housing, 
food security, education, information etc. Most importantly, 
the Maputo Protocol does not impose obligations on 
governments with respect to women as a homogenous 
group, but puts specific focus on various categories of 
women and their special needs, such as: widows, elderly 
women, women with disabilities, women in distress e.g. 
poor women, women heads of families, and women from 
marginalised population groups.45

In addition to the international human rights treaties, 
the Government of Malawi remains committed to offer 
comprehensive sexual and reproductive health and 
rights services in tandem with the international, regional 
and national policies, which it has subscribed to such 
as: the 1994 International Conference on Population 
and Development (ICPD) Programme of Action; ICPD+ 
10; Millennium Development Goals (MDGs); African 
Union Sexual and Reproductive Health Rights (SRHR) 
Policy Guidelines; the African Union Health Strategy; 
the Southern Africa Development Community Health 
Strategy; the Maputo Plan of Action; the Paris Declaration 
on AID Effectiveness; the ACRA Agenda for Action; the 
Busan Pledge for Global Action on Children’s Health and 

44  Article 4 of the Maputo Protocol

45  Articles 20, 22, 23, and 24 of the Maputo Protocol
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A further discussion of the national laws and policies is 
covered in Chapter 4 of this report. Nonetheless, it should 
be pointed out that in spite of the progressive array of laws 
and policies relating to SRMNCH several fundamental 
challenges pose barriers to their effectiveness. Some of 
the key challenges are: the lack of explicit recognition of 
the right to health in the Constitution. In section 30 of 
the constitution, the right to health is provided for as a 
subset of the right to development. The best practice is to 
recognise the right to health in its own right as is the case 
with the explicit recognition of the right to education in the 
section 25 of the Constitution, or the explicit recognition 
of the right to health, including the right to sexual and 
reproductive health in the South African Constitution. 

Furthermore, while Malawi faces a rampant problem of 
child marriages as demonstrated later in the Report, the 
Constitution endorses child marriages by providing for a 
qualification to the legal age of marriage in section 23. The 
section sets the legal marriage age at 18, with a proviso that 
persons between the ages of 15 to 18 years can contract 
legally valid marriages if they have the consent of their 
parents or guardians. While the review of marriage laws 
leading to the adoption of the Marriage, Divorce and Family 
Relations Act has provided for the legal age of marriage as 
18, the effect of this provision is neither here nor there in 
light of the principle of constitutional supremacy. Subject to 
satisfying the applicable constitutional requirement under 
section 22 of the Constitution, persons of 15 to 17 years 
can still enter into valid marriages, in spite of the change 
in the Marriage, Divorce and Family Relations Act. The 
Constitution has been undergoing a protracted process of 
review where these challenges have been addressed. It is 
not clear as to when the review will be finalised, and it the 
calls to standardise the marriage age to 18 will be adopted. 

Furthermore, Malawi lacks a specific comprehensive law 
on reproductive and sexual health. The consequence of this 
is that there is an absence of a comprehensive framework 
for: the protection and advancement of reproductive and 
sexual health rights and responsibilities; the promotion of 
women’s health and safe motherhood; the achievement of 
rapid and substantial reduction in maternal morbidity and 

20 of the Constitution. The right to human dignity, privacy, 
access to information, are provided for in sections 19, 21 and 
37, respectively. 

In addition to the Constitution, several laws contain 
provisions that protect SRMNCH rights, including the Penal 
Code, (Chapter 7:08) of the Laws of Malawi; the Prevention 
of Domestic Violence Act; the Child Care, Justice and 
Protection Act; the Gender Equality Act; the Marriage, 
Divorce and Family Relations Act; the Employment Act 
(Chapter 55:01 of the Laws of Malawi); the Disability Act; 
and the Public Health Act.

Several national policies also encompass human rights 
standards and principles which are applicable to SRMNCH. 
These include: the National Sexual and Reproductive Health 
Policy; the Malawi Growth and Development Strategy 
(MGDS); The Road Map for Accelerating the Reduction 
of Maternal and Neonatal Mortality and Morbidity in 
Malawi; the National HIV and AIDS Policy; the National 
Youth Policy; the Malawi Reproductive Health Strategy 2011 
-2016; the Malawi Reproductive Health Service Delivery 
Guidelines; Maternal Death Surveillance and Response 
Guidelines, Malawi Child Health Strategy, Malawi New 
born Action Plan, the Malawi Accelerated Child Survival 
and Development Strategy; the Malawi Gender Policy; and 
the Malawi Population Policy. These policies contribute 
to the national development guiding frameworks such as 
Vision 2020 and the first and second MGDS. 

In particular, the sexual and reproductive health and rights 
vision is articulated in the National Sexual and Reproductive 
Health Rights (SRHR) Policy, 2009 and the Gender Equality 
Act 2013. The SRHR Policy recognises key priorities for 
a comprehensive program comprising family planning; 
maternal and neonatal health, including management 
of unsafe abortions; sexually transmitted infections and 
HIV and AIDS; reproductive cancers; young people in 
reproductive health; obstetric fistula; harmful practices; 
domestic violence; male involvement in reproductive health; 
and resource and supporting systems. It also addresses the 
critical issues of early marriages and early pregnancies. 
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abortion law, the constitution, and enactment of the HIV 
and AIDS (Prevention and Management) legislation and a 
Reproductive and Sexual health Law.

Status of Government of Malawi’s Submission 
of State Party Reports to UN Treaty Monitoring 
Bodies and the African Commission 

The Ministry of Gender, Children, Disability and Social 
Welfare is responsible for compilation and submission of 
reports on the UN CRC, the UN CEDAW and the UN CRPD, 
while the Ministry of Justice and Constitutional Affairs is 
responsible for compilation of state party reports on the 
rest of the international and regional instruments cited 
in the foregoing sub section. Nonetheless, compilation of 
the reports involves highly consultative multi-stakeholder 
processes including the participation of NGOs, the National 
Human Rights Institution, Judiciary, Parliament, etc.

For a long time the Government of Malawi faced challenges 
in complying with its state party reporting obligations, 
with the exception of the submission of reports on the 
UN Convention on the Rights of the Child (CRC), and 
the UN Convention on the Elimination of all Forms of 
Discrimination Against Women (CEDAW). This resulted 
in a huge backlog of Treaties on which Malawi had not 
yet submitted both initial reports as well as subsequent 
reports, in spite of the good record in the ratification of 
almost all the major instruments. Recently, the Government 
of Malawi has intensified its state’s party reporting efforts, 
with the result that the backlog in state party reporting is 
being steadily cleared. The table 2 in Appendix III illustrates 
Malawi’s current status of compliance with its state party 
reporting obligations.

With respect to CEDAW which Malawi ratified in 1987, the 
initial state party report was duly submitted in 1988. After a 
16 years lapse, the combined second, third, fourth and fifth 
CEDAW state party report was submitted in 2004, which 
was considered by the Committee in 2006.52 In 2008, 
Malawi duly submitted the 6th state party report, and the 

52  Government of Malawi, The Sixth Periodic Report on the Convention on the 

Elimination of all Forms of Discrimination Against Women  at http://www.

refworld.org/cgi-bin/texis/vtx/rwmain?page=publisher&docid=49ad2b-

d32&skip=0&publisher=CEDAW&type=STATEPARTIESREP&querysi=Malaw-

i&searchin=title&sort=date 

mortality; accessing quality and comprehensive provision 
of family planning services; addressing harmful cultural 
practices relating to SRMNCH; and providing for adolescent 
reproductive health, which are some of the objectives of 
similar legislation in comparable jurisdictions.

In addition, Malawi has an old Public Health Act which 
was adopted in 1948, whose provisions are out-dated 
and not relevant to emerging SRMNCH issues. The Act is 
undergoing review but the process has been protracted. 
Similarly under the Penal Code (Chapter 7:08 of the laws 
of Malawi), Malawi has a restrictive legal framework 
with respect to termination of pregnancy, where abortion 
is only available to save the life of the mother, leaving 
several women, in particular poor and young girls with the 
option of unsafe abortion.48 This has several human rights 
implications and long term health consequences for the 
women and girls. 

A strategic assessment of unsafe abortion carried out in 
Malawi established that to make abortion safe in Malawi 
there were four areas for urgent action, i.e. abortion law 
reform, sexuality education and family planning, adolescent 
sexual and reproductive health services, and post abortion 
care services.49 Accordingly, the law on abortion has also 
been undergoing review and the special Law Commission 
undertaking the review has considered the expansion of 
the legal grounds to access abortion, modelled on the 
provision in the Maputo Protocol, to cover instances where 
the abortion is a result of rape, incest, or defilement.50 
The review process is at an advanced stage. In a related 
vein, the process for the development of relevant statutes 
such as the HIV and AIDS (Management and Prevention) 
law has been protracted, with the result that there is no 
comprehensive legal framework on this critical component 
of SRMNCH.51 In order to further strengthen the legal 
framework on SRMNCH, it is important that deliberate 
efforts continue to be directed to speedy reviews and 
enactment of relevant laws, including the review of the 
48  The Government of Malawi, Ministry of Health, “Abortion in Malawi: Results of 

a Study of Incidence and Magnitude of Complications due to Unsafe Abortion 

Report” (2011)

49  Strategic Assessment on Unsafe Abortions

50  Working Papers of the Special Law Commission

51  The Special Law Commission on the Development of HIV and AIDS Legisla-

tion finalised its work and published its Report in June, 2008. 
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2015.55 

The report further noted that the MDGs goal of universal 
primary education was unlikely to be met by 2015, 
when indicators relating to net enrolment in primary, the 
proportion of pupils reaching grade 5, the literacy rate of 
persons of 15-24 years, are taken into consideration. The 
Report also addressed the issue of the MDG relating to 
promoting gender equality and empowerment of women, 
noting that this goal was unlikely to be met by 2015, when 
indicators on ratio of girls to boys in primary and secondary 
education, ratio of literate women to men, share of women 
in wage employment in non-agriculture sector, and of seats 
held by women in Parliament, among other things are 
considered.

The report discussed statistics relating to the goal on 
combating HIV and AIDS, Malaria and other diseases. In 
addition, the report discussed the prevailing legal and policy 
framework on HIV and AIDS in Malawi making reference 
to the 2003 HIV and AIDS policy which expired and was 
replaced by a new HIV and AIDS policy. In this regard, 
the report observed that, the new Policy is intended to 
guide evidence-based reprogramming and strengthening 
of the National HIV and AIDS response while recognizing 
emerging issues, gaps, challenges and lessons learnt over 
the duration of the first National HIV and AIDS Policy, 
scaling up of evidence based innovative interventions, and 
re-alignment of the National HIV and AIDS Response to the 
current Government development agenda. The report also 
made reference to the proposed HIV and AIDs legislation 
and noted that, notwithstanding the debate that has ensued 
since the publication of the report, it promotes largely a 
human rights approach to HIV and AIDS management and 
prevention.56 

The report further discussed the issue of crime rate and 
notes that at 726 per 100,000 populations in 2006 to 
719 in 2007 the crime rate declined by 1%. However in 
2008 the crime rate increased to 757 cases per 100,000, 
representing an increase of 5% and declined in 2009 to 
691 cases per 100,000 representing a decline of 9% and 

55   Pages 11 and 12 of the CEDAW Report

56   Seventh Malawi CEDAW Report pp 20 -21

seventh CEDAW state party report was submitted in 2014, 
and will be considered by the Committee in November, 
2015. 

The CRC was acceded to in 1991 and an initial state party 
report was submitted in 2000.53 In 2007, Malawi submitted 
a Second Periodic Report which was considered by the 
Committee in 2009. The process of drafting the third state 
party report on the CRC has been on-going since 2013. 
Similarly the process of compiling the initial state party 
report on the CRPD and ICESCR is underway. 

Malawi underwent the second cycle Universal Periodic 
Review in May, 2015, which was finalised in September, 
2015. In 2014, Malawi underwent the reporting process on 
the ICCPR.

Coverage of SRMNCH issues in State Party 
Reports to the relevant UN human rights treaty 
monitoring bodies and the African Commission  

The State Party Report on the United Nations Convention 
on the Elimination of All Forms of Discrimination Against 
Women
Most of the state party reports that Malawi has submitted 
to relevant UN Human Rights Treaty Monitoring bodies as 
well as the African Commission address SRMNCH issues. 
The seventh report that the government of Malawi prepared 
on CEDAW raised a number of pertinent SRMNCH issues 
including: the general population trends relating to the birth 
rate and maternal mortality rate and crude birth rate;54 the 
Total Fertility Rate (TFR) and the age-specific fertility rate; 
early childhood mortality rate, infant mortality rate, child 
mortality, post neo-natal mortality and under-5 mortality 
rates. The CEDAW report further discussed the UN 
Millennium Development Goals, and in this regard touches 
on goals pertinent to SRMNCH such as: eradicating 
extreme poverty and hunger, noting that Malawi is likely to 
meet the goal to eradicate extreme poverty and hunger by 

53  United Nations, Concluding Observations on the Initial Malawi State Party 

Report on the United Nations Convention on the Rights of the Child available at 

http://www.law.yale.edu/rcw/rcw/jurisdictions/afe/malawi/Malawi_CRC_Re-

port_2002.pdf 

54 The Crude Birth Rate (CBR) is defined as number of births that occurred in a 

particular year per 1000  population.
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discrimination against women; modification of social and 
cultural patterns; suppression of the exploitation of women; 
equal rights in the field of training and education; equal 
access to health care; economic and social security; rural 
women and marriage and family law.

The United Nations Convention on the Rights of the Child
Malawi has also submitted reports under the UN 
Convention on the Rights of the Child. In the latest draft 
report on the UNCRC issues that are pertinent to child and 
neonatal health have been addressed. The report makes 
reference to 3 key legislation enacted in Malawi from the 
time of submission of the previous report, i.e. the Child Care 
Protection and Justice Act, the Penal Code Amendment 
Act and the Gender Equality Act, which addresses the 
following pertinent issues: protection of children from 
social or customary practices that is harmful to their 
health or general development, protection of children from 
undesirable practices including child trafficking and child 
marriages; raising the age of sexual consent from 13 to 16, 
among other things. The Report also covers critical policies 
in place on children’s issues such as the Malawi Growth and 
Development Strategy (MGDS), which addresses issues 
of social development, child development and protection, 
population, health, education, youth development and 
nutrition, in theme II, and refers to plans by Government to 
develop a comprehensive policy on children. Notably, the 
report has a specific chapter on sexual and reproductive 
health, and also covers issues of child nutrition and HIV and 
AIDS.

Furthermore, the report comprehensively addresses the 
issue of child health and health services, especially primary 
health focusing on: immunisation; respiratory infections; 
malaria; diarrhoea; malnutrition; infant mortality; under-five 
mortality; and adolescent health.

The United Nations Universal Periodic Review
In 2010 Malawi submitted a report on the first cycle of the 
United Nations Periodic Review. In 2014, Malawi submitted 
its State Party Report for the second cycle of the Universal 
Periodic Review. Both of the UPR reports show extensive 
coverage of SRMNCH issues. The 2014 UPR Report in 

registered a further 11% decline in 2010 to 615 per 100,000.  
The conclusion the report drew from this is that crime 
rate is declining and sustaining this level of decline can 
achieve better outcomes and impact. Most importantly, the 
CEDAW report focused on crime rate with respect to sexual 
offences and noted that, in 2010, a total of 1,679 sex related 
cases were reported to and registered by Police compared 
to 1,183 cases registered in the year 2009. This represented 
an increase in sexual offences by 42% and translated into 
an average of almost 140 sex-related offences in a month. 
The report further discussed issues of equality and non-
discrimination focusing on laws, policies and programmes 
that have been enacted and are being implemented, 
some of which have a direct linkage with SRH and NCH 
outcomes.57 

Clearly, there is coverage of issues relating to SRMNCH 
in the Malawi Seventh CEDAW Report. Nonetheless, 
the report does not make a comprehensive coverage 
of the progress under each of the substantive articles 
of the CEDAW. Most articles in the CEDAW that have 
implications for SRMNCH have not been addressed.58 On 
the contrary, the 6th Periodic Report that Malawi submitted 
to the UN CEDAW Committee in 2008, comprehensively 
covered issues of SRMNCH. The report covered issues 
relating to: discrimination and equality of women; 
appropriate measures to ensure the full development and 
advancement of women; temporary measures to combat 

57 CEDAW Reports pp 20-53

58  Pertinent articles of the CEDAW which have not been addressed by the 7th 

Malawi State Party Report on the CEDAW include: article 5 on elimination 

of harmful customary, social and cultural practices and equality of access by 

men and women to family education including understanding of maternity as a 

social issue; article 6 on prohibition of trafficking in women and the exploitation 

of the prostitution of women; article 11(2) on the prevention of discrimination 

against women on the grounds of marriage or maternity; article 11(2)(a) on 

provision of maternity leave; article 11(2)(d) on provision of special protection 

to women during pregnancy; article 12 on prohibition of discrimination of 

women in health care and ensuring equal access of women to health services, 

including family planning services; article 14 on ensuring access by rural 

women to adequate health care facilities, including information, counselling 

and services in family planning; article 16 on the elimination of discrimination 

against women in all matters relating to marriage and family relations including 

same rights to enter into marriage, same rights freely to choose a spouse and 

enter into marriage only with their free and full consent, same rights and re-

sponsibilities during marriage; same rights to decide freely and responsibly on 

the number and spacing of their children and to have access to the information, 

education and means to enable them exercise these rights, and the prohibition 

of child betrothal and child marriages.
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combat mother and child mortality, and assist those 
suffering from HIV/AIDS; Spare no efforts and resources 
to provide girls and adolescents of reproductive health 
and social services to address the problem of teenage 
pregnancies ; Continue efforts aimed at effectively 
fighting against maternal and child mortality; Step up 
efforts to reduce the HIV and AIDS rate in the country  
and Guarantee that people of the lesbian, gay, bisexual, 
transgender and intersex communities have effective 
access to health services, including treatment for HIV and 
AIDS.

The International Covenant on Civil and Political Rights
The Report which Malawi submitted to the United Nations 
Human Rights Committee on the International Covenant 
on Civil and Political Rights in 2013 raised SRMNCH issues. 
The report addresses issues of consensual same sex 
activities within the context of the equality provisions in 
the Constitution and relevant provisions of the penal code. 
The report also addresses issues of human trafficking, child 
trafficking, sexual abuse of children and harmful cultural 
practices such as sexual cleansing which is targeted at 
widows, domestic violence and the measures Malawi has 
undertaken to combat these vices, including provision of 
assistance particularly for women victims of domestic 
violence.

State Party Reports to the African Commission on Human 
and Peoples Rights
At the African Union level, in 2013 Malawi submitted 
its initial report on the African Charter on Human and 
Peoples Rights to the African Commission. The report also 
addresses SRMNCH issues.

Coverage of SRMNCH issues in concluding 
comments and observations provided by the 
relevant UN human rights treaty monitoring 
bodies to Malawi

Malawi has received concluding comments and 
observations from the 3 main UN human rights treaty 
monitoring bodies, i.e. the UN Committee on the CRC, the 
UN Committee on the CEDAW and the UN Human Rights 

particular has a specific section covering issues of sexual 
and reproductive health in addition to covering these issues 
as ancillary matters in other sections, for example efforts 
in ending child marriages, combating HIV and AIDS, early 
childhood development, etc. In September, 2015, the UPR 
Report underwent final consideration by the UN Human 
Rights Council and was adopted. 

The following recommendations among others which 
are pertinent to SRMNCH issues were made to the 
Government of Malawi: speed up the revision of the 
Constitution of the Republic of Malawi and ensure 
harmonization of laws in line with its international 
obligations regarding the definition of the child; amend 
the Penal Code to criminalize all forms of sexual abuse 
of children, regardless of the sex of the child, bring 
perpetrators to justice and rehabilitate and compensate the 
victims; combat all forms of discrimination and violence 
against women and girls; review the minimum age of 
marriage in line with international standards;, enact and 
take necessary steps for their effective implementation of 
the Marriage, Divorce and Family Relations Bill; the Gender 
Equality Bill the Marriage, Divorce and Family Relations Bill; 
the Gender Equality Bill the Marriage, Divorce and Family 
Relations Act; the Gender Equality Act; and the Trafficking 
in Persons Act; combat forced or early marriages; conclude 
the drafting of the national human rights action plan; 
Continue actions aimed at raising public awareness of the 
law on gender equality adopted in 2013 and implement 
the national programme on maternity without risk, in 
order to reduce significantly the risk of maternal mortality; 
Develop promptly the implementation guidelines for the 
Gender Equality Act to ensure its effectiveness; Continue 
efforts to curb discriminatory and harmful practices 
towards women as well as existing high rate of maternal 
mortality; Strengthen the legal and institutional framework 
to fight against child marriage; Speed up the review of 
the Prevention of Domestic Violence Act and strengthen 
the mechanisms to protect, compensate, rehabilitate and 
reintegrate victims; Take effective measures to protect 
lesbian, gay, bisexual and intersex persons from violence 
and prosecute the perpetrators of violent attacks; Continue 
efforts in improving the health-care system in order to 
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In 2010, with respect to the UPR, the UN Human Rights 
Council raised the following issues: a recommendation by 
Malawi to repeal or reform discriminatory laws against 
women; recommendation to promote women’s rights by 
tackling violence against women; to promote child rights by 
tacking child trafficking and child exploitation; promotion 
of the right to health including improving conditions 
in hospitals, improving maternal and child health and 
increased responses to HIV and AIDS; recommendation 
for Malawi to adopt policies to make primary school 
education compulsory(up to what age will primary school 
be compulsory) ; recommendation for Malawi to review 
punitive provisions on laws on abortions; recommendation 
for Malawi to enact the Gender Equality Bill, the Deceased 
Estates - Wills, Inheritance and Protection - Bill and the 
Marriage, Divorce and Family Relations Bill, all of which 
laws have since been enacted.

In the Concluding Observations Malawi received from 
the UN Committee on the Convention of the Rights of the 
Child, issues of SRMNCH have been covered. In 2009 the 
Committee issued concluding observations on the second 
periodic report on the CRC. The Committee noted with 
appreciation the progress Malawi had made in the area of 
law, policy and plans aimed at promoting and protecting 
the rights of children such as the Prevention of Domestic 
Violence Act, the adoption of the National Policy on 
Orphans and Vulnerable Children and the Policy on Early 
Childhood Education. The Committee further noted that 
Malawi had ratified the Protocol to Prevent, Suppress 
and Punish Trafficking in Persons, Especially Women and 
Children, supplementing the United Nations Convention 
against Transnational Organized Crime 2000, on 17 March 
2005; and the Protocol to the African Charter on Human 
and Peoples’ Rights on the Rights of Women in Africa, on 
20 May 2005. 

The Committee expressed regret that several critical 
laws and policies including the National Action Plan on 
Children had not been adopted. The Committee therefore 
recommended to Malawi to adopt the National Action Plan 
on Children and adopt a comprehensive policy on children. 
Most importantly the Committee noted with concern the 

Committee to which government has submitted reports 
on the Convention on the Rights of the Child; CEDAW; and 
the International Covenant on Civil and Political Rights, 
respectively. Malawi also received recommendations from 
the UN Human Rights Council following its submission of 
the Universal Periodic Review Reports. All the concluding 
observations, comments and recommendations from 
the UN have raised SRMNCH issues. For instance, the 
UN Human Rights Committee in 2014 called on the 
Government to revise the penal code to provide additional 
exceptions to the prohibition on abortion, in the concluding 
observations on the ICCPR state party report.

The UN Committee on the Elimination of Discrimination 
against Women made the following recommendations the 
Government on Malawi’s 6th State Party Report, which it 
considered in 2009: to enact all outstanding bills relating 
to gender equality, issues such as, discriminatory laws, 
persistent stereotypes, low representation of women in 
decision making positions, the high incidence of maternal 
mortality; teenage pregnancies, lack of access to SRH 
services particularly in rural areas, including skilled birth 
attendants, and adequate post-natal care; and the situation 
of women in the labour market; to address customary laws 
which discriminate against women in both purpose and 
effect; to address a weak public legal aid department which 
exacerbates  the difficulties faced by women in gaining 
access to justice and enforcement of their rights; to address 
the issue of high prevalence of violence against women, 
including the lack of services and protection of victims; and 
trafficking of women and girls.59 

The Government of Malawi has since complied with most 
of these recommendations through the enactment of the 
Child Care Protection and Justice Act, the Deceased Estates 
(Wills and Inheritance) Act, the Trafficking in Persons 
Act, the Marriage, Divorce and Family Relations Bill, the 
Gender Equality Act, and a revised Legal Aid Act, and 
institutionalisation of Victim Support Units (VSUs), within 
the Malawi Police Service, and the gradual introduction of 
one stop centers, that deal with issues of violence against 
women.

59  United Nations, Committee on the Elimination of Discrimination Against 

Women CEDAW/C/MWI/CO/6 (2010)
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adults is still criminalized, and on, reports of cases of 
violence against lesbian, gay, bisexual, transgender and 
intersex (LGBTI) persons and that, due to the stigma, LGBTI 
persons do not enjoy effective access to health services.

It is noteworthy that through the state party reporting 
mechanism and from the concluding observations and 
recommendations a number of issues pertaining to 
vulnerable categories such as women, children, orphans and 
vulnerable categories, rural women, girls and adolescents 
have been addressed. Notably, the United Nations Human 
Rights Council has issued recommendations that address 
the situation of persons of a homosexual orientation, where 
Government of Malawi received a recommendation to 
consider outlawing discrimination on the basis of sexual 
orientation and decriminalising same sex relationships. The 
Government of Malawi rejected this recommendation.

Decisions or communications based on 
complaints by individuals and/or groups by 
international human rights courts, tribunals or 
treaty monitoring bodies on MSRH and NCH 

Decisions and communications based on complaints by 
individuals and/or groups with regard to SRMNCH nave 
not been issued against Malawi by any international human 
rights court, tribunal or treaty monitoring body. The fact 
that there has not been a lot of actions commenced by 
individuals or groups against the Malawi Government in 
international tribunals or international courts or treaty 
monitoring bodies can explain this dearth of decisions and 
communications touching on SRMNCH issues at that level. 

Suffice to point out that the lack of 
engagement by Malawians with the 
African Commission complaints system or 
UN Treaty Tribunals or Treaty Monitoring 
bodies is a lost opportunity for ensuring 
accountability for human rights including 
SRMNCH issues. It is important that 
the capacity of relevant players be 
strengthened in this regard.

lack of a standard definition of a child and urged the state 
party to ensure the swift adoption of the constitutional 
review process which had made recommendations on 
the issue. On violence against women the committee 
recommended that the state party should adopt measures 
what would: prohibit all forms of violence against children; 
provide recovery and social reintegration services; promote 
non-violent values and awareness-raising; enhance the 
capacity of all who work with and for children; ensure 
accountability and end impunity; and address the gender 
dimension of violence against children. The Committee 
recommended that the State party should strengthen its 
existing programmes at district and local level and ensure 
that these reach children in vulnerable families, particularly 
those affected by HIV and AIDS and families suffering 
from poverty; provide psychosocial and financial support to 
extended families that care for children whose parents have 
died of AIDS. 

In 2014, the United Nations Human Rights Committee 
considered the state party report on the International 
Covenant on Civil and Political Rights and made the 
following observations and recommendations: commended 
Malawi for adopting pertinent legislative measures60 and 
ratifying all core international human rights treaties; and 
raised concerns that, provisions of the ICCPR are not given 
full effect in the state’s legislation and that MHRC does 
not function fully independently; denial of women’s equal 
rights with men with respect to nationality; persistence 
of some traditional practices detrimental to women, e.g. 
widows. The Committee further noted with deep regret 
the high percentage of unsafe abortion-related maternal 
deaths, the general criminalization of abortion, except to 
save the life of the woman, which obliges pregnant women 
to seek clandestine abortion services that put their lives and 
health at risk. While taking note of the special commission 
set up to review the abortion law in 2013, the Committee 
expressed concern on the excessive delays in reforming the 
law.61 In addition, the Committee expressed concern that, 
consensual same-sex sexual activity among consenting 
60  The adoption of: the Prevention of Domestic Violence Act, in 2006; the Child 

Care, Protection and Justice Act, 2010; the Deceased Estates, 2011; the Disabil-

ity Act, 2012;  and, the Gender Equality Act, in 2013

61  Concluding Observations by the UN Human Rights Committee on Malawi’s 

State Party Report on the ICCPR
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Human Rights Commission Act (Chapter 3:08 of the Laws 
of Malawi) set up these two institutions respectively. The 
Ombudsman has the mandate of handling issues relating to 
maladministration in the public sector, whereas the Human 
Rights Commission has the mandate to promote, protect, 
and investigate violations of human rights. 

Other state agencies such as the Malawi Police Service also 
have the constitutional responsibility over enforcement of 
some of the laws relating to SRMNCH. Parliament is also 
mandated under sections 8 and 10 of the Constitution, 
in its law enactment function to have due regard to the 
principles and provisions of the Constitution, which 
includes human rights provisions in chapter 4 modeled 
on various international human rights norms and 
standards. In addition, the state party reporting and special 
procedures mechanisms to which the Government of 
Malawi rigorously subjects itself offers a critical avenue 
for ensuring compliance with its human rights obligations.  
The Law Commission in its law review function is also 
under an obligation to review and make recommendations 
regarding any matter pertaining to the laws of Malawi 
and their conformity with the Constitution and applicable 
laws. Furthermore, Malawi has a relatively strong enabling 
environment for the operations of civil society organisations 
that contribute to monitoring and enforcement mechanisms 
on SRMNCH rights.

The Nurses and Midwives Council of Malawi, the 
Medical Council of Malawi have also been established by 
statute. These bodies regulate issues and the conduct of 
professionals relating to SRMNCH and provide a critical 
mechanism for protecting and enforcing related human 
rights. 

A discussion of the effectiveness of the detailed mandates 
of these institutions and scope of operation, utility 
where enforcement and protection of SRMNCH rights is 
concerned and their effectiveness is discussed in chapter 4. 

Reports on Malawi by Special Procedures 
touching on MSRH and NCH

In 2013, the United Nations Special Rapporteur on the 
Right to Food visited Malawi and carried out an assessment 
which led to his report on the right to food in Malawi. 
However, the report did not have a specific focus on 
SRMNCH issues, except in laying down the general context 
of the report where reference is made to the facts that, 
Malawi has one of the lowest per capita incomes in the 
world (US$ 340 per capita in 2011), with a population of 
14.8 million (2012 official estimate), has one of the highest 
population growth rates in the region (2.6 per cent per 
year).62 Further that Malawi has been designated by the 
United Nations Population Fund (UNFPA) as one of the 15 
“population hotspots” across the globe: its population is 
expected to triple to over 40 million by 2040.63 The report 
also briefly discussed the food and nutrition insecurity 
situation of Malawi, notably pointing out that levels of 
malnutrition are alarmingly high, whereby, about half 
of all children under the age of 5 show signs of chronic 
malnutrition, with an estimated 48 per cent are too short 
for their age (stunted), 30.6 per cent weigh too little for 
their age (underweight) and 11.4 per cent weigh too little for 
their height (wasted).64

Mechanisms for Protection and Enforcement of 
Human Rights 

Various mechanisms are in place for protection and 
enforcement of the SRMNCH-related rights. To begin 
with, in terms of chapter 4 of the Constitution, the human 
rights guaranteed by the Constitution are justiciable. 
If aggrieved, people can access remedies through the 
Courts of law in Malawi. Section 46 of the Constitution 
further makes reference to the Ombudsman and the 
Malawi Human Rights Commission as mechanisms for 
protection and enforcement of human rights. Accordingly, 
the Constitution, as well as the Ombudsman Act and the 
62  Report of the Special Rapporteur on the Right to Food to Malawi p.3

63  Ibid

64  Page 5 of the report of the special rapporteur
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of the health care system. The ensuing paragraphs analyses 
the situation among the main SRMNCH components.

Pregnancy and Child Birth
A Maternal and Prenatal Profile on Malawi by WHO show 
that, out of a total population of 15,906,483, the annual 
number of births is 512,018, with a perinatal mortality rate 
in 2010 of 40, still birth rate of 24, neonatal mortality rate 
per live births in 2012 of 24, adding up to an annual number 
of neonatal deaths in 2012 of 14,932.70 The main causes 
of maternal deaths in Malawi are haemorrhage, sepsis, 
pregnancy-induced hypertension, obstructed labour and 
complications from abortions.71 87.4% of pregnant women 
in Malawi are assisted by a skilled attendant at birth.72 

The newborn baby also has a high risk of dying. An 
assessment by J Levison et al noted that, Malawi has the 
highest preterm birth (PTB) rates in the world, currently 
estimated at an overall incidence of 18.1%, and further 
that, of the 4 million newborn deaths annually on a global 
scale, over 1/4 are directly attributed to prematurity with 
another 1/3 secondary to prematurity-related infections 
(sepsis, pneumonia, gastrointestinal such as necrotizing 
entercolitis.73 These high preterm deaths are an indication 
of poor social economic factors. 75% of the 4 million 
deaths occur within the first week of life, with the vast 
majority occurring in the first 48 hours. In under-resourced 
rural communities, infant mortality related to preterm and 
low birth rate birth exceeds that in urban communities, 
and is not solely attributed to limited access to secondary 
and tertiary care.74 Perinatal mortality is one of the best 
indicators of educational background and socio-economic 
status of the mother as most of the underlined factors, 
urinal tract infection, personal hygiene and poor nutrition 
are all linked to the factors above.75

70  WHO Malawi Maternal and Prenatal Profile

71  Government of Malawi, Malawi 2010 EmONC Needs Assessment Final Report 

(2011)

72  MGD Endline Survey 

73  J Levison et al Qualitative assessment of attitudes and knowledge on preterm 

birth in Malawi and within country framework of care, BMC Pregnancy and 

Childbirth 2014, 14:123http://www.biomedcentral.com/1471-2393/14/123 

74  Ibid 

75  Early perinatal mortality at kakamega provincial general hospital: Kuchingale 

MMed thesis.

Assessing the respect, protection and fulfillment of human 
rights and the full accountability cycle needs to start with 
the acknowledgement of SRMNCH-related mortality and 
morbidity problems. A human rights-based approach is 
about health and wellbeing and not isolated pathologies; it 
is premised upon empowering women to claim their rights, 
and not merely avoiding maternal and children’s death or 
morbidity.65 

Rights-based planning needs to include the examination 
of the dominant assumptions underlying the structural 
determinants of women’s and children’s health. Measures 
are required to address the social determinants of 
women’s and children’s health that affect the enjoyment 
of civil, political, economic, social and cultural rights. In 
all countries, patterns of maternal and child mortality and 
morbidity often reflect power differentials in society and the 
distribution of power between men and women. Manifested 
in poverty and income inequality, gender discrimination in 
law and practice, and marginalization based on ethnicity, 
race, caste, national origin and other grounds are social 
determinants that affect multiple rights. Furthermore, 
rights-based approaches assessment entails an analysis 
of the availability, accessibility, acceptability and quality 
of service delivery. On this basis this chapter focuses on 
assessing the SRMNC health situation in Malawi.

Maternal, Sexual and Reproductive Health 

While Malawi’s maternal and neonatal rates have shown a 
moderate decline, from 984 in 2004, 807 in 2006, and 675 
in 2010,66the rates continue to be the highest in the Sub-
Saharan Africa region at 574/100,000 live births.67 Equally 
unacceptably high are the neonatal death at 29 /1000; 
infant mortality rate of 53/1000 and 85/1,000 under five 
mortality rate, while skilled attendance at birth increased 
from 54 per cent in 2004 to 87.4 per cent in 2014.68 Some 
of the underlying causes of these high maternal deaths 
include early child bearing and high fertility rate,69 the 
impact of the HIV and AIDS epidemic, and the deterioration 
65  The Technical Guidance

66  Government of Malawi, Malawi Demographic and Health Survey (2010)

67  MGD End Line Survey

68  MDG Endline survey

69  Roadmap
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initiatives by the Ministry of Health and its partners 
including UNICEF, DFID, WHO, UNFPA and USAID as 
discussed in chapter 4. Despite these efforts, deaths related 
to pregnancy and child birth have remained very high. 
Statistics show that for a woman in Malawi the lifetime risk 
of dying in pregnancy or childbirth is 1 in 36, compared to 
1 in 4600 in the UK,81 1 in 54 in Namibia, 1 in 120 in South 
Africa, and 1 in 2,500 in the United States. Around 3000 
women die in pregnancy and childbirth each year with 29% 
of such deaths being AIDS related.82 

The problem of early pregnancy is rampant in Malawi and 
it is compounded with a low minimum age of marriage at 
15, and customary marriages, where the onset of puberty 
determines the age of associated reproductive health 
consequences marriage, have the recognition of the law.83 
Statistics show that  49.9% of girls between the ages of 
15 and 19 are already married, indicating that girls are 
married before they reach the legal age of 15 as set in the 
Constitution.84 This situation is compounded with the 
limited usage of family planning in early marriage settings 
due to issues of power imbalances and disempowerment of 
the women. 

Maternal and infant morbidity and mortality is also high 
in early marriages, as adolescent mothers are more likely 
to experience fistula, pregnancy complications and death 
during child birth than older women. Complications 
often develop when the mothers are too young to have 
children or do not space their pregnancies.  The issue of 
early marriages further has implications for high rates of 
stunting with stemming from anatomically-related difficult 
deliveries in stunted women. It is necessary in this regard 
to address the issue of scaling up on nutrition in SRMNCH 
improvement strategies.  Given the high risk associated 
with early pregnancies and child birth, girls comprise one 
of the vulnerable categories where SRMNCH is concerned. 
This necessitates the incorporation of strategies that would 
address the underlying determinants that affects the SRH 
status of girls, such as poverty, low education levels and 
81  Maternity Worldwide Saving Lives in Child Birth at http://www.maternity-

worldwide.org/what-we-do/malawi/

82  Ibid

83  Refer to section 22 of the Constitution

84  MDG Endline survey 2014

As of 2012, Malawi had an estimated total population 
of 15.9 million, 13 million, 86% of which are living in 
rural areas and 3.5 million, 22% of which are women of 
reproductive age.76 By 2030 the population is projected to 
increase by 63% to 26 million. (Get the 2050 projections 
as well from UN, NSO and Rapid Assessment) To achieve 
universal access to sexual, reproductive, maternal and new 
born (SRMNCH) care, maternal services must respond 
to 1.3 million pregnancies per annum by 2030, 79% of 
these in rural settings.77 The health system implications 
include how best to configure and equitably deploy SRMNH 
workforce to cover at least 86million antenatal visits, 14.8 
million birth and 59.3million post-partum/postnatal visits 
between 2012 and 2030.78 Currently the skilled attendance 
at childbirth stands at 71%, and coverage for PMTCT is 
at 68%.79 In addition, while skilled attendance at birth 
increased from 54% in 2004 to 84.7% in 2014, access to 
emergency obstetric care services is still limited with only 
4% of the health facilities providing a full package of the 
services.80 

The implication of this is that women and girls in rural 
settings that are under-resourced are more vulnerable to 
SRMNCH problems. Further, at 84.7% of pregnant women 
attended to by skilled birth attendants, the government of 
Malawi needs to scale up interventions in this area to cover 
the 15% deficit. In one assessment on service provision, it 
was established that less than 47% of service providers had 
received training. The issue of unsafe abortion as one of the 
leading causes of maternal deaths makes it imperative for 
the restrictive legal regime on termination of pregnancy to 
be urgently addressed in order to avert the problem. The 
population projections and the likely effects on universal 
access to SRMNCH and PMTCT also make it imperative for 
Malawi to design strategies for SRMNCH within a holistic 
framework that address the push factors that could avert 
the projected population growth.

Currently, there are several efforts to reduce the 
unacceptably high maternal mortality rate through several 
76  Government of Malawi DHS

77  UNFPA

78   UNFPA, 2014 p. 132

79   DHS 2010

80  EmONC Assessment Report, 2015
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wrong message is sent by only basing on attendance rather 
than the reason of attending. 

Labour and Delivery and Postnatal care
736,000 deliveries were expected in the year 2012-2013 
and about 433,000 babies were delivered by skilled health 
personnel representing 59%.87 The HSSP 2011-2016 targets 
80% births attended by skilled birth health personnel by 
the year 2015. MDHS states that 73% of births in Malawi 
are delivered in the health facilities while 24% of births 
occur at home this is also compounded by education 
and area the woman stays(urban or rural). At 24% the 
figure of women giving birth outside of health facilities is 
high entailing that when complications occur at home, 
the women and babies are much less likely to receive the 
appropriate, life-saving care they need. For example, nearly 
5% of the deliveries outside of health facilities resulted into 
complications. The government of Malawi and partners 
are working to change this trend by improving health care 
delivery.  Increasing the proportion of babies delivered in 
health facilities by skilled birth attendant greatly reduces 
the health risks of pregnant mothers and children. This will 
be achieved only if our service delivery includes human 
rights at heart, as reasons given for women who did not 
want to deliver at a health center in their own village in 
Lungwena in Mangochi district included lack of hot food, 
water for bath, lack of adherence to sensitive cultural beliefs 
and respect for the service seeker.88

The 736 thousand women were expected to receive 
postnatal care within two weeks of delivery and only 120 
thousand received the care representing 17%. HSSP 2011-
2016 target is 30% of women to receive postpartum care 
after delivery by skilled health worker within seven days. 
MDHS states that 48% of women did not receive any 
postnatal care.

87  Health Management Information Bulletin 2013

88  Health seeking behavior at Lungwena Health Centre. Kuchingale 4th year 

write up.

limited access to SRH information and youth friendly SRH 
services.

The place of birth and type of service provided is also 
a crucial factor for good pregnancy and child health 
outcomes. The Malawi 2010 DHS show that, the majority 
of births at 57.5% occur in public hospitals, while quite a 
significant number, i.e. 24.3% occur in homes and 15.9% 
occur in private hospitals, with 2.3% occurring in other 
settings.85 Out of these, the post natal care providers were 
as follows: 8.2% attended to by a qualified doctor; 3.4% by 
non-trained providers; 40.8% by a nurse/mid wife/auxiliary 
nurse, where as 47.6% did not present for checkup.86   

Antenatal Care
All pregnant women are expected to be provided 
Antenatal care (ANC) services by trained health personnel 
during pregnancy to minimize adverse maternal and 
foetal outcomes of pregnancy. 4 antenatal visits are 
recommended for all pregnant women and the first visit 
must be done in the first trimester where early detection 
of risk factors associated with pregnancy can be done 
and probably managed. Health Management Information 
Bulletin Annual Report July 2012-June2013, states that 
over 716,000 pregnancies expected in the year only 61,000 
ANC visits were made by pregnant mothers representing 
9% and 78% first visits during any trimester. 

The HSSP targets 20% of pregnant women starting 
antenatal visit in the first trimester and 65 % of pregnant 
women completing 4 ANC visits. MDHS 2010 states that 
only 12% of women had their first ANC visit in the first 
trimester of pregnancy. It has been observed by the Health 
Management Information Bulletin 2013, that there has 
been a decline in pregnant women coverage of antenatal 
care at 1st visit. According to a survey on Newborn survival 
in Malawi by UNFPA 2012, antenatal care attendance was 
consistently high at 95% for at least one visit, but the %age 
of women attending four visits dropped from 56% to 46%. 
Information, education and counselling on antenatal care 
should be done in a way that mothers clearly understand 
why they have to come to the hospital in good time as a 

85   WHO Profile

86  Ibid
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need for contraceptive services would avert unintended 
pregnancies and prevent some maternal deaths.95 There are 
various reasons for non-use of family planning, including: 
misconceptions about pregnancy risk (don’t think they will 
get pregnant) at 41.0%; health concerns about side effects 
at 37%; lack of knowledge; lack of access and high cost; 
lack of empowerment for women to participate in decision 
making related to family planning use; opposition to family 
planning due to religious or other reasons. 

Unsafe abortion

The World Health Organisation (WHO) estimates that 
each year 46 million pregnancies around the world are 
terminated through induced abortion, and about 19 
million of them occur outside the legal system. Most of 
these illegal abortions are considered unsafe because 
they are performed by unskilled providers and/or in 
unsanitary conditions. This means approximately one in ten 
pregnancies ends in unsafe abortions, giving the ratio of one 
unsafe abortion to about 7 live births. Further, an estimated 
68,000 women in low-income countries die each year 
from complications of unsafe abortion. Over 40% of those 
deaths occur in Africa.96 Unsafe abortion is responsible for 
13% of all maternal deaths globally. Each year, an estimated 
19 million unsafe abortions are performed worldwide, 95% 
of which are performed in low-income countries.97 
The above observations by WHO on the global trends are 
reflected in Malawi, whereby, unsafe abortions remain one 
of the leading causes of maternal deaths.98 It is the second 
leading cause of pregnancy-related mortality, accounting 
for 19% of all maternal deaths.99 It is a leading cause of 
obstetric complications accounting for 20–30% of such 
95  By one estimate, satisfying the unmet need for contraceptive services in 

developing countries would avert 52 million unintended pregnancies a year, 

thereby saving 1.5 million lives and preventing 505,000 children from losing 

their mothers (Singh et al., 2003). 15% of married women aged 15 – 49 in 

developing countries have unmet need for contraception. This figure rises to 

24% in sub-Saharan Africa. 

96  WHO, Unsafe Abortion 14 (2004), Available at http://www.who.int/

reproductive- health/publications/unsafe_abortion_estimates_04/esti-

mates.pdf [hereinafter WHO, Unsafe Abortion] 

97   WHO, Unsafe Abortion 14 (2004), Available at http://www.who.int/

reproductive- health/publications/unsafe_abortion_estimates_04/esti-

mates.pdf [hereinafter WHO, Unsafe Abortion]

98   Strategic Assessment, Chisale Mhango and Others, RHM http://www.

rhm-elsevier.com/article/S0968- 8080(11)37563-5/abstract

99   Strategic assessment

Fertility Rate, Family Planning and Contraception
The poor sexual and reproductive health indicators for 
Malawi are also characterised by a high fertility rate, 
i.e. the number of children the typical woman will have 
over her childbearing years, of 5.7 births per woman and 
this is even higher in the rural areas at 6.1, among other 
indicators.89  The proportion of the population aged 15 
years and over that is literate is at 65%; however, a higher 
share of males (74 %) is literate compared to their female 
counterparts (57%) of the same age group,90 entailing 
an increased susceptibility of girls to early marriages. 
The high rates of early marriages also entails early child 
bearing such that among those aged 15-19, the birth rate is 
152/1000,91 contributing to a high fertility rate. In addition, 
the population growth is concentrated on the wrong end of 
the social strata, resulting in a high growth of a dependent 
population. Edgar to project the issue of the ideal human 
reproductive clock

The situation of child marriages and high fertility rate 
is further compounded by a low modern contraceptive 
prevalence rate, which stands at 42% for married 
women only and 33% for all women of a child bearing 
age,92pointing to challenges in family planning interventions 
including lack of availability of choice on contraceptives. 
The 42% reflects a remarkable rapid increase in family 
planning use even though it is still low. In spite of the 
marked improvement, this rate does not capture unmarried 
women and girls who are nonetheless sexually active, and 
also show a critical gap of 68% of married women not 
using modern contraceptives. 

Further, Malawi is reported to have a high unmet need 
of family planning;93 at 19.4% in 201494 an improvement 
from 36% in 1992, yet evidence shows satisfying unmet 

89   NSO, 2010

90   IHS, 2011

91   NSO 2010

92   DHS 2010

93   Women who say either that they do not want any more children or that 

they want to wait 2 or more years before  having another child, but are not 

using contraception are considered to have an unmet need for family planning.  

Women are said to have an unmet need for contraception if they: are sexually 

active; are able to conceive; do not  want to have a child soon or at all; 

are not using any contraceptive method.

94   MDG Endline report 2014
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are often infected at younger ages. Clearly, in the context 
of SRH in Malawi, women and girls are more vulnerable 
where HIV and AIDS is concerned, and require special 
protection and management measures. HIV and AIDS has 
also been identified as a leading SRH cause of mortality in 
Malawi.  Since 2010 there has been a 41% decline in new 
infections107. Although these figures show declining trends, 
Malawi is unlikely to achieve the targets set for MDG5 on 
maternal health by 2015.

Health Information Bulletin 2013 states that 272 thousand 
pregnant women received HTC accounting for 36% of 
expected pregnancies. 18 thousand women who received 
HTC and serostatus HIV receptive were 7% and 22% 
received nevirapine for PMTCT. HSSP targets 82% of HIV+ 
pregnant women by 2015-2016 on ART at the end of their 
pregnancy (to reduce mother to child transmission and for 
their own health) with a baseline of 35% 2010-2011.

Sexual health, including violence against women and 
harmful practices
Around the world, as many as 1 in every 3 women has 
been beaten, coerced into sex, or abused in some other 
way, most often by someone she knows, including by her 
husband or another male family member; one woman 
in four has been abused during pregnancy.108 “Violence 
against women both violates and impairs or nullifies 
the enjoyment by women of their human rights and 
fundamental freedoms… in all societies, to a greater or 
lesser degree, women and girls are subjected to physical, 
sexual and psychological abuse that cuts across lines of 
income, class and culture.”109 

Gender-based violence both reflects and reinforces 
inequities between men and women and compromises 
the health, dignity, security and autonomy of its victims. 
It encompasses a wide range of human rights violations, 
including sexual abuse of children, rape, domestic violence, 
sexual assault and harassment, trafficking of women and 
girls and several harmful traditional practices. Any one of 

107  The Gap report, UNAIDS 2014, p.30

108   UNFPA http://www.unfpa.org/gender/violence.htm

109   Beijing Declaration and Platform for Action, paragraph 112. And Bei-

jing+5 Political Declaration 

complications.100 Approximately 70,000 women have 
abortions every year. About 30,000 of these women are 
treated for complications of unsafe abortion annually. 1 
in 5 women who receive post abortion care have severe 
complications that need to be treated.101 

The high incidences of unsafe abortions become 
compounded with the patterns in contraceptive prevalence, 
which is very low, and a high fertility rate. Malawi registers 
a large number of mistimed or unwanted pregnancies at 
40% of births in 5 years preceding the 2004 DHS.102 The 
incidences of unsafe abortions are higher as Malawian 
women mostly seek abortion services from private clinics 
or traditional leaders or attempt to self-induce abortion 
using unsafe methods.103 In spite of a restrictive law on 
abortion, women in Malawi seek abortion for a variety of 
reasons, including poverty, unplanned pregnancy or fear of 
being forced out of school.104 The government of Malawi 
loses over K300 million annually treating unsafe abortion 
complications.105 While unavailability of safe abortion 
services has a great impact on women’s health, treating 
unsafe abortion is also a burden for the health system. 
The Government of Malawi has a policy that regulates 
provision of Post Abortion Care Services (PAC), as opposed 
to comprehensive abortion care services (CAC). It may be 
more cost effective to provide safe abortion services than 
treating complications of unsafe abortions.106 

HIV and other sexually transmitted infections
Pregnant women are encouraged to receive HTC so that 
they can know their serostatus while pregnant hence 
receive interventions aimed at reducing the risk of 
maternal to child transmission. The HIV prevalence rate 
among the general population stands at 10.6 per cent 
down from 12% in 2004, with women and girls having 
higher infection rates at 12.9% while men’s is 8.1% and 

100   Strategic Assessment

101  Strategic Assessment

102   Strategic Assessment

103  Strategic Assessment

104  Ipas, Unsafe Abortion Common in Malawi at http://www.ipas.org/en/

News/2014/January/Unsafe-abortion-common-in-Malawi.aspx, 

105  Magnitude of unsafe abortions study

106  WHO Safe abortion Guidance document 2012. Econom-

ic cost of unsafe abortion page 26  http://apps.who.int/iris/bitstre

am/10665/70914/1/9789241548434_eng.pdf?ua=1
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Child Health Issues
 
Malawi is one of the countries within Africa that has 
achieved the Millennium Development Goal (MDG) 
of reducing under-five mortality by two-thirds from 
1990 levels according to UN child mortality estimates 
(2013).116 Nevertheless, infant and under-five mortality 
rates especially neonatal mortality in Malawi remain 
unacceptably high.117 The leading causes of morbidity 
and mortality in children under five years of age still 
remain: neonatal causes; malaria; acute respiratory 
infections (pneumonia); diarrhoea and malnutrition.118 
In a 2009 Malawi State Party Report to the UN CEDAW 
Committee, it was noted that, the number of physicians 
per population had fallen by half and child immunization 
had also decreased from 82% in 1992 to 64% in 2004. 
Child malnutrition had remained virtually unchanged since 
1992 and almost half of under-five children are stunted 
and 22% were severely stunted.119 The ensuing paragraphs 
analyses the situation among the main MNCH topics. 
Issues of religion and children born to parents of a specific 
persuasion needs to be clearly stated in the law other than 
being managed by crisis evasion tactics. 

Neonatal Mortality
Neonatal mortality120 has declined according to all available 
data sources for Malawi From 1990 to 2010, neonatal 
mortality decreased from 44 to 29 deaths per 1000 live 
births,121 resulting in an annualized decline of 2.5%122 
From 2000 to 2010, the NMR decreased 3.5% annually, 
suggesting accelerated progress; however this remained 
below national annual reductions for under-fives (5.9%). 
The high neonatal mortality is also greatly influenced by 
various social determinants such as: economic status, 
gender, and geographical setting.

116  Malawi Child Health Strategy 2013 - 2020

117  Ibid

118  Ibid

119  6th CEDAW Report

120  the ratio of the number of deaths in one year of children less than 28 days of 

age to the number of live births in that year.

121  MDG Endline Survey

122  UNICEF et al. 2011

these abuses can leave deep psychological scars, damage 
the health of women and girls in general, including their 
reproductive and sexual health, and in some instances, 
results in death.110Violence may have profound effects – 
direct and indirect – on a woman’s reproductive health, 
including: unwanted pregnancies and restricted access to 
family planning information and contraceptives; unsafe 
abortion or injuries sustained during a legal abortion 
after an unwanted pregnancy; complications from 
frequent, high-risk pregnancies and lack of follow-up care; 
sexually transmitted infections, including HIV; persistent 
gynaecological problems; and psychological problems.

A 2012 Gender-based Violence Survey conducted by 
the Government of Malawi showed that 35% of the 
Respondents reported to have ever experienced sexual 
violence. 39% of males compared to 61% of females 
reported to have ever experienced sexual violence.111 
While Malawi has not criminalised marital rape, 16% 
of the Respondents in the survey reported to have ever 
experienced sexual violence in the form of marital rape.112 
Most of the sexual violence incidences took place within 
the homes of the victims. For instance, half of the rape 
cases captured in the survey to have been reported, as 
well as 36% of the cases of attempted rape were reported 
to have taken place in the victims homes, so were the 
majority of incest and forced sexual intercourse cases.113 
This has implications for the reporting of such cases due 
to the private/public dichotomy. Furthermore, 25% of the 
Respondents reported to have ever experienced physical 
violence, out of which females at 64% dominated the group 
than males at 36%.114 43% of the Respondents reported to 
have ever experienced psycho-social violence, with 44% 
respondents being female and 42% being female.115

110   UNFPA 

111   Ministry of Gender, Children, Disability and Social Welfare and National 

Statistics Office, Gender Based  Violence Survey: A Baseline Report 

of 17 Districts in Malawi, 1st Edition, 2013

112  Ibid

113  Ibid

114  Ibid

115  Ibid
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of care at birth must be addressed to maximize mortality 
reduction for mothers and babies. The ensuing sections 
discuss critical issues relating to neonatal health in Malawi. 

Neonatal Tetanus
This is common in rural areas where most deliveries 
are done at home where there are inadequate sterile 
procedures. According to the Health Information Bulletin 
2013 Malawi recorded 1004 tetanus cases translating 
to four cases per 1000 live births. Tetanus still remains 
a challenge in Malawi and the World Health Assembly 
(WHA) calls for total eradication of this fatal disease 
globally.

Immunizations
Effective vaccinations are the ones that are administered 
to children at a proper recommended age. The Expanded 
Programme on Immunization (EPI) in Malawi recommends 
that children receive complete dosage of vaccinations 
before 12 months of age. Fully immunizing children implies 
vaccinating them with one dose of BCG, three doses of 
DPT, three doses of Polio and one dose of measles vaccine. 
The DHS report 2010 shows that 81% of children aged 
12-23 months were fully immunized. While this figure for 
immunization coverage is high, it still shows that there is a 
gap of 19%.

Nutrition
Although there has been some reduction, malnutrition 
remains high, with 42.4% of children under five stunted 
and 16.3% severely stunted.125 The prevalence of 
diarrhoea and disease outbreaks such as measles have 
a significant influence on nutritional status, particularly 
acute malnutrition, and have to be taken into account 
when interpreting nutrition surveillance results. Despite 
the expectation that the MDG target related to nutrition 
will be reached, high levels of underweight persist. Thirteen 
per cent of children under five are underweight and 3% 
are severely underweight (DHS 2010). The issue of 
malnutrition is also intricately linked to socio-economic 
problems.126 

125   MDG Endline survey 2014

126  Refer to the SUN Intitiave.

New-born Care
According to WHO many new born deaths occur within 
the first 24 hours after birth, and many of these occur 
babies born too early and too small, babies with infections, 
or babies asphyxiated around the time of delivery.123 
Therefore, labour, birth and the immediate postnatal period 
are the most critical for newborn and maternal survival. 
Unfortunately, the majority of mothers and newborns in 
low- and middle-income countries do not receive optimal 
care during these periods.124 Studies have shown that many 
newborn lives can be saved by the use of interventions 
that require simple technology. The majority of these 
interventions can be effectively provided by a single skilled 
birth attendant caring for the mother and the newborn. 
Care of all newborns includes immediate and thorough 
drying, skin to skin contact of the newborn with the 
mother, cord clamping and cutting after the first minutes 
after birth, early initiation of breastfeeding, and exclusive 
breastfeeding. Newborns who do not start breathing on 
their own by one minute after birth should receive positive 
pressure ventilation with room air by a self-inflating bag and 
mask. 

After the first hour of life, newborns should receive eye care, 
vitamin K, and recommended immunizations (birth dose of 
OPV and Hepatitis B vaccine). They should be assessed for 
birth weight, gestational age, congenital defects and signs 
of newborn illness. Special care should be provided for sick 
newborns, those who are preterm and/or low birth weight, 
and those who are exposed or infected by HIV or have 
congenital syphilis. A 2010 Report found that Malawi has 
accelerated progress between 2000 and 2010 in reducing 
under-five mortality after the first month of life and 
maternal mortality, but less progress in neonatal mortality 
reduction; yet the latter is still faster than the regional 
average (1.5% per year). The report further found that the 
initial focus for newborn care in Malawi was at facility level. 
The recently launched Community-Based Maternal and 
Newborn Care package bridges community and facility level 
care as well as maternal, newborn and child health, HIV/
AIDS and malaria, but coverage is still low. Gaps in quality 

123  http://www.who.int/maternal_child_adolescent/topics/newborn/care_at_

birth/en/

124  Ibid
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and uptake of health services and programmes is shaped 
by the underlying determinants of people’s access to 
and use of these services, the health systems in place at 
community and country level, and the legal and policy 
environment these systems operate in. There are several 
multi-sectoral factors and key underlying determinants that 
affect the status of maternal and child health in Malawi. 
It is important to consider the context in which poor or 
good SRMNCH status is realised.  Structural factors such 
as societal norms, policies, laws and economic factors 
determine the vulnerability of certain categories of people 
to the risk factors as discussed in detail in the ensuing 
paragraphs.

Level of Education
The HSSP 2011-2016 states that one of the leading 
determinants of health is the level of education. National 
surveys show that health indicators are worse among 
people who have no or little education than those who 
have received secondary education or higher. For example, 
underweight and the prevalence of diarrhoea and malaria 
among children under five both decreased the higher the 
educational level of the mother. Furthermore, as discussed 
in the foregoing subsections, surveys have also shown 
that women with higher education levels reported higher 
rates of contraceptive use, while women with low levels of 
education reported lower contraceptive use.

Level of Income
Health indicators are also better among higher income 
groups, so improving income and educational levels 
would help to bring improvements in health status. For 
example, women with higher levels of income reported 
higher contraceptive use whereas women with lower 
levels of income reported low contraceptive use. Similarly, 
women with lower levels of income were found to be more 
susceptible to violence than women with higher levels of 
income, even though the latter group also suffers violence.

Standard of Living
In terms of living conditions in 2004, 64% of Malawian 
households had access to clean water and this ratio slightly 
increased to 79.7% in 2008. In 2004 16.1% of households 

(2007), 15(29 Supplement):4–26, p.4 Policy and Health Systems Issues

Infectious diseases, including Pneumonia, 
Diarrhoea, malaria and HIV

Pneumonia
Acute respiratory infection is one of the most significant 
causes of morbidity and mortality amongst children 
worldwide. In Malawi, between 2004 and 2010 the 
proportion of children with ARIs taken to a health facility for 
treatment increased from 19.6% to 70.3%. There was also a 
reduction of pneumonia case fatality from 18.7% in 2000 to 
5.7% in 2008.127 

Diarrhoea
The prevalence of diarrhoea overall in Malawi is estimated 
at 17.5 % with 38 % in children 6-12 months. The 2010 DHS 
shows a higher %age of reported cases without access 
to improved drinking water and sanitation. In 60% of 
cases treatment was sought from a formal health provider, 
and 24.2% of children under 6 months reportedly did 
not receive any treatment at all. The BoD19 assessment 
calculates that the number of episodes of acute diarrhoea 
in children under five years of age is over 13 million per year, 
and yet the health service treated only 324,000 in 2010.128 

Malaria 
It is the leading cause of morbidity and mortality in children 
under five years of age and pregnant women. The use 
of Insecticide Treated Nets (ITN), when sleeping is the 
primary control strategy for preventing malaria. The Malawi 
National Malaria Indicator Survey 2010 showed a parasite 
prevalence rate by slide microscopy of 43.3% nationally, 
and severe anaemia prevalence (HB concentration >8g/dl) 
was 12.3% among children under five. 129 

Multi Sectoral Factors and Key Underlying 
Determinants of Maternal and Child Health

A dynamic relationship exists between the manner in 
which health services and programmes are delivered, and 
the individuals who seek these services.130 The delivery 
127  HSSP 2011-2016

128  HSSP 2011-2016

129  HSSP 2011-2016

130  S. Gruskin et al “Ensuring Sexual and Reproductive Health for People Living 

with HIV: An Overview of Key Human Rights”  Reproductive Health Matters, 
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level by men, living women in situations of economic 
dependence. 70% of all agricultural work is done by 
women, who on the other hand face a greater reproductive 
health roles burdens. Delay in accessing health services 
which leads to disastrous health outcomes also stem from 
gender inequalities. 

Geographical setting
Studies have shown that the geographical position of 
people determines the accessibility of SRMNCH services, 
with rural settings providing limited services than urban 
settings. As noted in the National Sexual and Reproductive 
Health and Rights Strategy health care resources are 
unevenly and inadequately distributed, with only 46% of 
the population having access to a formal health facility 
within a 5km radius, and only 20% of the population lives 
within 25km of a hospital.132 The NSRHS further notes that, 
access to RH services is worse in rural areas as there is 
particularly significant misdistribution of health personnel, 
which favours urban areas, and the secondary and tertiary 
levels of care.133 Half of Malawi’s doctors work in its 4 
central hospitals together with 25% of the nurses, while an 
estimated 97% of government-employed clinical officers 
and 82% of government-employed nurses are in urban or 
semi urban areas, and many established posts are not filled, 
especially in rural areas.134 

Deployment of staff has been a politically charged issue. Cf 
with Kenya approach e.g. hardship allowances

Infrastructure
Poor road and limited transport options have also been 
identified as one of the main factors that act as a barrier 
in extending quality health services to the people with the 
most need.135 The NSRHS also notes that poor working 
conditions, including inadequate infrastructure and 
equipment as well as a week supply chain of medications, 
medical consumables, and medical supplies, are some of 
the factors that affect quality, efficiency and effectiveness 

132  Government of Malawi, The National Sexual and Reproductive Health and 

Rights Strategy p. 1

133  ibid

134  Ibid

135  Ibid p.2

in the rural areas did not have a toilet facility, and by 2008 
the proportion in rural areas with no toilet facility decreased 
slightly to 13.5%26. The proportion of households with 
soap to use at critical times was quite low at 45%27. Only 
2% of the populations were using electricity for cooking. 
All these changes in living conditions were linked to 
improvements in a number of SRMNCH indicators.

Gender Equality
Attaining good SRMNCH indicators is not possible 
without gender equality and empowerment of women and 
girls. On the one hand, gender inequalities have several 
implications for sexual and reproductive health rights of 
women. Not only do they translate into significant gaps in 
opportunity it can lead to greater vulnerability to gender-
related ill health, sexual and gender-based violence, harmful 
traditional practices and disproportionate shouldering of 
unpaid care work.131 The causes and consequences of early 
marriage are intrinsically linked and include low levels of 
education, health and autonomy for girls, poverty and low 
socio-economic status. Gender norms disproportionately 
limit women’s and girls’ control over their sexual and 
reproductive health and rights. On the other hand, 
sexual and reproductive health and rights are critical for 
empowering women and girls and advancing gender 
equality – both to realize their rights and their access to 
health services. The ability of women and girls to exercise 
their sexual and reproductive rights to make free and 
informed choices about their sexual and reproductive life, 
and about whether and when to have children, is a central 
component of gender equality. At their core, sexual and 
reproductive health and rights mean that individuals should 
have the right and the means to make decisions about their 
reproductive lives and sexuality, free from violence, coercion 
and discrimination. Gender inequality is therefore a cause 
and consequence of poor SRH indicators.

While the gender equality indicators are improving in 
Malawi with a number of laws, policies, programmes 
and practices in place, there still remain significant gaps, 
including disproportionate control of income at household 

131  IPPF, Sexual and Reproductive Health and Rights: the Key to Gender Equality 

and women’s Empowerment, at http://www.ippf.org/sites/default/files/2020_

gender_equality_report_web.pdf
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in health care service delivery.136 Including security of the 
medical supplies already procured for delivery in rural areas.

On the basis of the trend data as described in this chapter, 
clearly there are improvements in maternal, neonatal 
and child mortality ratio, contraceptive prevalence, and a 
decrease in HIV prevalence. Nonetheless, the decrease 
in the mortality rates is still inadequate. Further, the HIV 
prevalence is still very high among women of a reproductive 
age. There are also several factors that render some 
groups more vulnerable to poor SRMNCH outcomes than 
other groups, e.g. access to education, age, geographic 
setting, access to economic opportunities etc. This is 
comprehensively discussed in chapter five of this report.

136  Ibid p.2 



30



31

State’s Efforts in 
Addressing SRMNCH 

and Human Rights

CHAPTER 4

31



32

24,138 and children’s rights in section 23,139 respectively. The 
right to health is not provided directly as a right in its own 
right, rather it is subsumed in the provision for the right to 
development in section 30 of the Constitution. Section 23 
of the Constitution provides for children’s rights, including 
the principles of the best interest of children, children’s 
welfare and protection from treatment or punishment 
which may be hazardous to their health.

Further, the Constitution guarantees a number other rights 
that contribute to SRMNCH. These include: the right to 
equality and non-discrimination;140 the right to human 
dignity;141 the right to privacy, in particular the section 
prohibits the subjection of any person to medical or 
scientific experimentation without his or her consent ;142 the 

138  Section 24 of the Constitution is in the following terms; “Women have the 

right to full and equal protection by the law, and have the right not to be dis-

criminated against on the basis of their gender or marital status, which  

includes the right- (a) to be accorded the same rights as men in civil law, 

including equal capacity, (i) to enter into contracts, (ii) to acquire and maintain 

rights in property, independently or in association with others, regardless of 

their marital status; (iii) to acquire and retain custody, guardianship and care of 

children and to have an equal right in the making of decisions that affect their 

upbringing; and (iv) to acquire and retain citizenship and nationality. (b) on 

the dissolution of marriage, howsoever entered into, (a) to a fair disposition of  

property that is held jointly with a husband; and (ii) to fair maintenance, taking 

into consideration all circumstances and, in particular, the means of the former 

husband and the needs of any children. (2) Any law that discriminates against 

women on the basis of gender or marital status shall be invalid and legislation 

shall be passed to eliminate customs and practices that discriminate against 

women, particularly practices such as: sexual abuse, harassment and violence; 

discrimination in work, business and public affairs; and (c) deprivation of 

property, including property obtained inheritance.

139  Section 23 of the Constitution provides that, (1) All children regardless of the 

circumstances of their birth, are entitled to equal treatment before the law, and 

the best interests and welfare of children shall be a primary consideration in all 

decisions affecting them. (2) All children shall have the right to a given name 

and a family name and the right to a nationality. (3) Children have the right 

to know, and to be raised by, their parents. (4) All children shall be entitled to 

reasonable maintenance from their parents, whether such parents are married, 

unmarried, or divorced, and from their guardians, and in addition, all children, 

and particularly orphans, children with disabilities and other vulnerable children 

in situations of disadvantage shall be entitled to live in safety and security 

and, where appropriate to state assistance. (5) Children shall be entitled to be 

protected from economic exploitation or any treatment, work or punishment 

that is, or is likely to- (a) be hazardous; (b) interfere with their education; or be 

harmful to their health or to their physical, mental or spiritual or social develop-

ment. 

140  Section 20 of the Constitution, whereby discrimination is on the grounds of 

race, colour, sex, language, religion, political or other opinion, national, ethnic 

or social origin, disability, property, birth or other status or condition is  

prohibited; the right to human dignity and security of person

141  Section 19 of the Constitution

142  Section 21 of the Constitution

This chapter analyses the state’s efforts in addressing 
the health problems and human rights of affected 
populations as discussed above, highlighting the progress 
and outstanding barriers. The Chapter examines issues 
of: existing laws and policies; financing mechanisms; 
budgetary allocations; implementation measures; 
monitoring and evaluation; and remedial and redress 
mechanisms.

Creating an Enabling Legal and Policy Framework

Guaranteeing human rights and in particular the right to 
health requires the State, as a core obligation, to adopt 
laws, regulations,  polices, strategies and plans that 
comprehensively address the health needs of the entire 
population, respect and protect human rights and enable 
women and children to effectively enjoy their health. 
These laws and policies should include entitlements to 
particular interventions and medicines and address the 
elimination of discriminatory laws and policies and harmful 
practices that present indirect and direct barriers women’s 
and children’s of their health rights. Coordinated with 
subnational regulations and policies, they must clearly 
identify responsible actors in various contexts and establish 
accountability mechanisms. In this regard, various laws, 
policies, strategies and plans are in place as discussed in 
the ensuing paragraphs.

Constitutional and Legal Protection
The 1994 Republic of Malawi Constitution (the 
Constitution), is not explicit on SRMNCH nor women’s 
health issues. Rather these are read into the provision 
on the right to health which is covered under the right to 
development in section 30,137 women’s rights in section 

137  Section 30 of the Constitution provides that; “(1) All persons and peoples have 

a right to development and therefore to the enjoyment of economic, social, 

cultural and political development and women, children and persons with dis-

abilities in particular shall be given special considerations in the application of 

this right. (2) The state shall take all necessary measures for the realisation of 

the right to development. Such measures shall include, amongst other things, 

equality of opportunity for all in their access to basic resources, education, 

health services, food, shelter, employment and infrastructure. (3) The state 

shall take measures to introduce reforms aimed at eradicating social injustices 

and inequalities. (4) The state has the responsibility to respect the right to 

development and to justify its policies in accordance with this responsibility.
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The Policy Framework
The Government of Malawi has adopted a number of 
policies, guidelines and strategy documents that relate 
to SRMNCH. First and foremost, the Malawi Growth and 
Development Strategy II (2011-2016), is the overarching 
medium term strategy designed to attain Malawi’s long 
term aspirations as spelt out in the Vision 20:20. The 
MGDS II is built around six broad thematic areas namely: 
Sustainable Economic Growth; Social Development; Social 
Support and Disaster Risk Management; Infrastructure 
and Improved Governance; and Cross Cutting Issues. The 
National Health Bill is under review to replace the Public 
Health Act of 1948, while the National Health Policy is still 
in draft form. 

The Health Sector Strategic Plan (HSSP) 2011-2016 is 
aligned with the MGDS and guides the implementation of 
the health interventions. The HSSP emphasises increasing 
coverage of high quality Essential Health Package (EHP) 
services and strengthening performance of the health 
systems to improve equity, efficiency and quality of EHP 
services in Malawi. The health care delivery system mainly 
consists of government facilities (63%), Christian Health 
Association of Malawi (26%) and some private for-profit 
providers. 

The sexual and reproductive health and rights vision is 
articulated in the National Sexual and Reproductive Health 
Rights (SRHR) Policy, 2009. The SRHR Policy recognises 
key priorities for a comprehensive program comprising 
family planning; maternal and neonatal health, including 
management of unsafe abortions; sexually transmitted 
infections and HIV and AIDS; reproductive cancers; 
young people in reproductive health; obstetric fistula; 
harmful practices; domestic violence; male involvement in 
reproductive health; and resource and supporting systems. 
It also addresses the critical issues of early marriages and 
early pregnancies. 

The Road Map for Accelerating the Reduction of Maternal 
and Neonatal Morbidity and Mortality in Malawi outlines 
ten (10) strategies which guide policy makers, development 
partners, training institutions and service providers in 

right to marry and found a family, in particular, the section 
prohibits forced marriages and sets the minimum age for 
marriage; at 18, with a proviso for persons of 15 to 18 years 
to contract valid marriages with the consent of their parents 
or guardians;143 the right to education;144 the right if access 
to information;145 and the right to life.146 Notably, all the 
rights guaranteed in the Constitution are justiciable in terms 
of sections 15 and 46 of the Constitution.

In addition, section 13 of the Constitution lays down 
principles of national policy some of which have a direct 
effect on MSRH and NCH. The pertinent areas provided 
for in the principles of national policy are: gender equality; 
nutrition; health; rural life; education; persons with 
disabilities; children; the elderly; and the family; Essentially, 
under this section, the Constitution puts an obligation on 
the state to actively promote the welfare and development 
of the people of Malawi by progressively adopting and 
implementing policies and legislation aimed at achieving 
goals in these areas. 

Laws relating to SRMNCH
In addition to the above constitutional provisions, a number 
of laws and policies whose effective implementation would 
lead to positive outcomes for SRMNCH are in place. These 
include: the Child Care Protection and Justice Act of 2010; 
the Gender Equality Act of 2013; the Deceased Estates 
(Wills and Inheritance) Act; the Prevention of Domestic 
Violence Act;147 the Penal Code; the Public Health Act; the 
Trafficking in Persons Legislation and the Marriage, Divorce 
and Family Relations Law. The groundbreaking Gender 
Equality Act came into force in April 2014, and covers 
issues of sexual and reproductive health rights, as specific 
human rights under Malawi law for the first time.
Several law review processes are underway on laws that 
relate to SRMNCH, including, the development of the HIV 
and AIDS (Management and Prevention) Act; and the 
Review of the Public Health Act. The Law Commission also 
constituted a special law commission on the review of the 
law relating to termination of pregnancy. 
143  Section 22 of the Constitution

144   Section 25 of the Constitution

145  Section 37 of the Constitution

146  Section 16 of the Constitution

147   The Act is currently undergoing review.
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For every 500,000 population, it is recommended there be 
a minimum of four Basic EmONC (BEmONC) facilities and 
one Comprehensive Emergency Obstetric and New Born 
Care EmONC (CEmONC) facility. 

A comprehensive list of the relevant laws, policies, 
strategies are presented in the table below.

supporting Government efforts towards Maternal and 
Neonatal Health. Each strategy has interventions which 
are costed. 94% of the total funds for implementing the 
first phase of the Road Map including human resource 
was already costed in the Programme of work of the 
Sector Wide Approach (Swap) Ministry of Health Road 
Map, 2012. Under the Road Map one of the areas that is 
being focused is the Emergency Obstetric Care (EmONC). 
Increasing the availability and quality of EmONC services 
is one of the evidence-based global strategies for reducing 
maternal and neonatal mortality. The term EONC 
encompasses the evidence-based care that all pregnant 
women should receive, regardless of where they deliver 
EmONC also includes emergency obstetric and newborn 
care (EmONC). 

Table: List of laws, policies and guidelines on the provision of sexual and reproductive health services in Malawi

Laws • The Constitution of the Republic of Malawi
• The Public Health Act
• The Prevention of Domestic Violence Act
• The Gender Equality Act
• The Child Care, Protection and Justice Act
• The Pharmacy, Medicines and Poisons Act
• The Nurses and Midwives Council Act
• The Medical Council Act
• The Penal Code
• The Disability Act
• The Marriage and Family Relations Act
• The National Birth Registration Act
• The Citizenship Act

Policies • The National Sexual and Reproductive Health Policy
• The National Sexual and Reproductive Health and Rights Strategy (201-2016)
• The Road Map for Accelerating the Reduction of Maternal and Neonatal Morbidity and Mortality in Malawi (Octo
• The National Nutrition Policy and Strategic Plan (August 2009)
• The Malawi National Plan for the Elimination of Mother to Child Transmission (2012)
• The Malawi National HIV and AIDS Monitoring and Evaluation Plan (2011 – 2016)
• The National Youth Policy
• Essential health care package
• The national Road Map for accelerating the Reduction of Maternal and Neonatal mortality.
• The Integrated management of child hood illnesses programme(2000-2015)
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facilities.150 Nonetheless, there are several challenges the 
implementation of the universal access to health care 
interventions face with the result that an analysis of the 
proportion of Malawi’s population living within an 8km 
radius of a health facility shows that there are certain 
districts that are better served than others.151 For example, 
on Likoma Island, where there is no government facility, 
none of the population is served, and this district is followed 
by Chitipa where 51% of the population live more than 
8km from a health facility, Kasungu (38%), Balaka (32%), 
Chikwawa and Mangochi (27%). On the other hand, in 
Chiradzulu, Blantyre, Mulanje and Zomba Districts less than 
5% of the population reside more than 8km from a health 
facility.152 Other challenges of effectively delivering the 
universal health care interventions include: the absence of 
a health infrastructure in some settings or a dysfunctional 
structure, especially in rural areas. 

The vulnerable population especially the physically 
challenged and the blind have the most difficulty to access 
health services which do not have got special adaptations 
to their physical and sight challenges. 

The Malawi health care services are provided by 3 
main agencies, the government through the Ministry 
of Health (MOH) provides about 60%, the Christian 
Health Association of Malawi provides 39% and a small 
contribution from the private-for-profit health sector. 
The health services are provided at 3 levels, i.e. primary, 
secondary and tertiary. Primary services are delivered 
through rural hospitals, health centers, health posts, 
outreach clinics and also through community health 
initiatives. District and CHAM hospitals provide secondary 
level health care services to back up the activities of the 
primary level, while tertiary hospitals provide secondary 
level services and specialised services. All maternity 
services are offered free of charge in government facilities. 
Lately government introduced service agreements with 
CHAM which have resulted in free maternal services in 
CHAM facilities.153 

150  Ibid

151  ibid

152  Ibid

153   

What is critically missing from the above list is a 
comprehensive law on Sexual and Reproductive Health, a 
specific law on HIV and AIDS, and a specific law that would 
address the issue of termination of pregnancies in line with 
international human rights law.

Implementing Mechanisms and their 
Sustainability

The various laws and policies discussed in the preceding 
sections are implemented by various actors through 
different implementing mechanisms. The ensuing 
paragraphs discuss the main implementing mechanism 
and address the critical issue of the sustainability of the 
mechanisms.

Universal access to health care and Primary health care 
services 
Universal health care is a broad concept that is 
implemented in several ways, at the barest minimum 
entailing government action aimed at extending access 
to health care as widely as possible and setting minimum 
standards. It is usually based on policy or legislative 
stipulations which guide what care must be provided, to 
whom and on what basis. The Constitution in section 13(c) 
imposes an obligation on the state to “provide adequate 
health care commensurate with the health needs of 
Malawian standard and international standards of health 
care”. In addition, the Malawi Health Sector Strategy in 
Article 27.10.0 expresses government’s commitment 
to ensuring that services in the EHP are available with 
universal coverage for all Malawians.148 The signing of 
Service Level Agreements (SLAs) with CHAM facilities 
for the delivery of Maternal and Neonatal Health (MNH) 
services is one way of ensuring that the services are 
accessed by everyone regardless of their socio-economic 
status.149 Recently, there have been challenges with respect 
to implementation of the service level agreements. 

Furthermore, evidence demonstrates that the removal 
of user fees in CHAM facilities has resulted in an 
increase in the number of patients seeking care in these 

148  HSSP

149  Ibid
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CHAM to provide free EHP services which include maternal 
and newborn care. Maternal and neonatal services are 
provided for free but government pays for the bills. Malawi  
also developed a National Plan for the Elimination of 
Mother to Child Transmission of HIV and AIDS in response 
to the Global Plan released by UNAIDS towards the 
Elimination of New HIV infections among children by 2015 
and Keeping their Mothers Alive.

Financing and Budgetary Considerations

Malawi is developing a health financing strategy to help 
in improving the funding available for health and move 
towards universal health coverage. As part of resource 
tracking, the government has been conducting a National 
Health Accounts (NHA) assessment since 1998. The 
HSSP 2011- 2016; the Road Map 2012 – 2016, National 
SRHR Strategy 2011-2016, and the SRHR Policy (2009) 
aim at ensuring sustainable financing for MSRH and NCH. 
These policy documents ensure resource allocation and 
expenditure for MSRH and NCH Interventions.

In the health sector, the HSSP has been developed to 
coordinate health development activities through sector 
wide approach (SWAp). All development partners are 
expected to support the HSSP which ultimately contributes 
to the Malawi Growth and Development Strategy II and the 
Millennium Development Goals. 

In spite of the existence of all the policy documents and 
strategies to guide SRMNC health care financing, there are 
a lot of gaps and challenges. The health system has been 
largely dependent on donor aid ranging from 57% to 62% 
of the total health expenditure between 2006 and 2009 
raising the issue of sustainability and predictability. During 
the same period, government expenditure on health ranged 
from 13.5% to 22.4 %( HSSP 2011-2016)

The Health Sector Wide Approach (SWAp) adopted 
in 2004 is still an overarching framework for planning, 
financing and monitoring implementation of the HSSP. 
Consequently, Development Partners have maintained 
their financial support to the Health Sector through pool 

A 2010 survey by the Ministry of Health on the Emergency 
Obstetric and New Born Care (EmONC) Needs 
Assessment established that of the 89 hospitals that were 
assessed, there were only 42 that were offering services 
comprehensively, i.e. 47%, and out of the 210 health 
centers assessed, only 5, i.e. 2% were offering services at 
a basic level. The assessment concluded that Malawi does 
not have the recommended number of EmONC facilities 
per 500,000 populations.154 The findings further meant 
that there had not been any improvement from the findings 
of a similar assessment which was conducted in 2005, 
in the number of fully functioning EmONC facilities.155 
These percentages were far below the target set in the 
roadmap of having 50% of health centers providing Basic 
EmONC and 80% of hospitals providing EmONC by 2010. 
One stop centers for gender based violence are being 
established in all the three regions of this country which will 
cater for all gender based violence including rape. Other 
services including family planning STI and HIV services are 
being provided using agreement of public private service 
agreement level   using the Malawi business coalition 
against HIV, Banja la Mtsogolo (BLM) and Population 
Services International and Private for Profit hospitals. 
Social marketing of products used in the prevention of 
HIV and family planning are being encouraged by most 
non-governmental organization through the Bluestar and 
TUMZA alliances which are supported by BLM and PSI 
respectively. 

Essential Health Care Package
Malawi embarked on the essential health care package 
implemented through a Health Sector Wide Approach 
(SWAP), in 2004. This led to the integration of family 
planning into the broader health service delivery.156 The EHP 
is a minimum cost effective package for health services 
developed by Malawi and comprise of an agreed set of 
interventions at each level of service delivery that would be 
delivered free of charge to the population of Malawi. The 
EHP has been costed in line with international standards. 
To ensure services are brought closer to the people, 
Government went into a service level agreement with 

154  EmONC report, p. xvii

155  ibid

156  National SRHR Strategy
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reproductive health expenditure, which increased from 
26.7 % in 2009/10 to 34.3 % in 2011/12. Together with the 
local/municipal, the government managed over half of the 
reproductive health spending.

The above trends show that there are institutional 
capacities gaps with respect to financial, human and 
other resources, in both public and private sectors. There 
is an urgent need for the State to devote the maximum 
available resources to sexual and reproductive health and 
child’s health, as the effective application of a rights-based 
approach rests heavily on establishing and sustaining an 
adequate fiscal envelope to afford the maximum available 
resources for services. To correct structural imbalances 
between expenditures and revenues the state needs to 
strengthen and rationalise revenue collection before cuts 
are made to critical health areas, including sexual and 
reproductive health. 

A number of studies have assisted to shed more light on 
the maternal and neonatal health. These studies have 
suggested that an urgent need to further strengthen the 
Ministry of Health in the provision of quality health care 
services in order to reduce the high maternal and newborn 
morbidity and mortality. One such study is the National 
Emergency Obstetric and Neonatal Care (EmONC) 
assessment which was conducted to identify the capacity 
of the health care delivery system to reduce maternal 
and neonatal morbidity and mortality and to propose an 
action oriented plan. Some of the plans developed were a 
Road Map for Accelerating the Reduction of Maternal and 
Neonatal Morbidity and Mortality in Malawi.

Efforts to improve development assistance and impact on 
development 
The efforts by Malawi to improve the SRMNCH situation 
need to be considered within the framework of article 4 of 
the UN International Covenant on Economic, Social and 
Cultural Rights. The article provides that; “(1) Each State 
Party to the Covenant undertakes to take steps individually 
and through international assistance and co-operation, 
especially economic and technical, to the maximum of its 
available resources, with a view to achieving progressively 

and discrete financing mechanisms, although some 
pool Development Partners withheld some pledges 
and commitments which did not comply with the 
2012 signed Monitoring Mechanisms, the signed Joint 
Financing Agreement (JFA) and SWAp Memorandum of 
Understanding (MOU) Health sectors Midyear review 
Report 2013-2014.

According to Resource Mapping Round Two, a total of 
MK252 billion157 was available for the 2013/14 Fiscal Year 
by both Government and Partners of which 11% (or K27 
billion) was budgeted by Government while the balance 
of 89% (or K235 billion) was budgeted by Partners. Of 
the Partner funded resources, the top 3 Partners, namely, 
USAID, Global Fund and DFID budgeted 40% of the 
resources while the top 10 Partners provided 75%. In 
addition, the majority of funding (MK163 billion) goes to 
specific disease programs, and MK98 billion goes to health 
systems (drugs, infrastructure, medical equipment and 
human resources for health). However, the majority of the 
funding that goes to health systems is still disease program-
specific. 

In terms of the national budget, expenditure on MSRH and 
NCH issues is clearly earmarked and identifiable in the 
overall national health budget. However, the provision of 
the allocated budget is not guaranteed. Of the total health 
spending according to priority areas reveals that HIV and 
AIDS consumed 38%, Reproductive Health 12% and other 
diseases 33% while Malaria consumed the next share of 
17%. 

The spending shares on Reproductive health services 
indicate that there is a need for considerable effort to 
shift health spending allocations to this area in order 
to accelerate the progress towards achieving MDGs 
5.158 Donors were the largest sources of funds at 62% 
in Reproductive Health Services and Public sources 
came second- an average of 24% and private at 14%. 
The Ministry of Health managed the largest pie of the 
157   Source: Resource Mapping, Round 2 Database. This figure is calculated 

by converting USD amounts in the   Round 2 database into 

MK, using the exchange rate USD 1 = MK 420. 

158  National Health Account presentation 2013-2014 Health Sector Midyear 

Review.
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Malawi is amongst the over 120 countries that signed 
the Paris Declaration on Aid Effectiveness in 2005 in 
order to achieve economic growth and attain poverty 
reduction.  The Declaration is premised on 5 key principles 
of aid effectiveness including: ownership; alignment; 
harmonisation; management for development results; and 
mutual accountability, with the aim to improve the quality 
of aid and its impact on development.   

Building on the 2005 Paris Declaration, in 2008 at the Third 
High Level Forum on Aid Effectiveness an even greater 
number and wider diversity of stakeholders endorsed the 
Accra Agenda for Action (AAA). The AAA both reaffirms 
commitment to the Paris Declaration and calls for greater 
partnership between different parties working on aid and 
development.  The Government of Malawi (GoM) places a 
priority on maximising the cost effectiveness of its available 
aid resources towards achieving the goals laid out in the 
Malawi Growth and development Strategy (MGDS). 

As part of this process, in November 2008 GoM launched 
sector working groups (SWGs) as the basis for programme 
planning, implementation, monitoring and evaluation 
across the sixteen sectors of the Malawian economy. 
By coordinating clearly defined sector composition and 
operational boundaries SWG are expected to generate 
a more efficient Division of Labour (DoL) amongst 
development partners (DP) in relation to GoM policies 
and systems. SWG thus presents Government and its 
development partners with an unprecedented opportunity 
to move forward collectively in order to live up to the 
commitments of the Paris Declaration (2005) and the 
Accra Agenda for Action (2008).

Currently, there are several efforts to reduce the 
unacceptably high maternal mortality through several 
initiatives by the Ministry of Health and its partners 
including UNICEF, DFID, WHO, UNFPA and USAID as 
discussed in the ensuing chapter. The initiatives include: 
safe motherhood, human resource strengthening by 
pre- and in-service training of health workers; as well as 
development and implementation of obstetric life-saving 
skills programme including maternal death audit. In 

the full realisation of the rights recognised in the present 
Covenant by all appropriate means, including particularly 
the adoption of legislative measures. (2) The State Parties 
to the present Covenant undertake to guarantee that the 
rights enunciated in the present Covenant will be exercised 
without discrimination of any kind as to race, colour, sec, 
language, religion, political or other opinion, national or 
social origin, property, birth or other status. …”

The Covenant enshrines the principle of progressive 
realisation of economic, social and cultural rights, 
including rights relating to MSRCNH, on the basis of 
the maximum resources available to the state, including 
resources obtained through international assistance and 
cooperation, both economic and technical. The principle 
acknowledges that, some of the rights (for example, the 
right to health), may be difficult in practice to achieve in 
a short period of time, and that states may be subject to 
resource constraints, but requires them to act as best they 
can within their means. The Principle obligates states to 
ensure that they do not undertake retrogressive measures, 
but to ensure that at the very least, steps are undertaken to 
provide for the minimum essential core levels of each of the 
rights.

Thus, the principle of progressive realisation brings to 
the assessment of SRMNCH situation the justification 
for interrogating issues of international aid effectiveness 
and utility in this area. This includes looking at whether 
or not international aid is linked to the country’s 
development strategies, in this case relating to MSRCNH, 
whether the international management aid system 
is accountable, and international aid for MSRCNH 
cover long term programmes. In this regard, various 
international documents have been adopted as guidelines 
on development aid effectiveness, such as, the Paris 
Declaration on AID Effectiveness; the Accra Agenda for 
Action, the Busan Pledge for Global Action on Children’s 
Health and Environment, the Monterrey Consensus of the 
International Conference on Financing for Development, 
the - International Health Partnership and other relevant 
regional consensus documents.
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Human Rights Review and Oversight

There is an increasing functionality of the state party 
reporting mechanism at the level of the United Nations 
and African Commission. While previously, government 
had a lot of outstanding state party reporting obligations, 
as discussed in Chapter 1, Malawi is now on track in 
clearing the state party reporting backlog. Thus recently, 
government submitted reports on the Universal Periodic 
Review, cycle 2, and on the International Covenant on Civil 
and Political Rights, to the United Nations. A state party 
report to the African Commission on the African Charter on 
Human and Peoples Rights has since been submitted.

Most importantly, Malawi has been on course in submitting 
reports on the Convention on the Elimination of All Forms 
of Discrimination Against Women, and on the Convention 
on the Rights of the Child. Follow up draft reports on these 
instruments have been prepared. Currently work on the 
drafting of initial state party reports on the International 
Covenant on Economic, Social and Cultural Rights, the 
Disability Convention and the Convention on the Prohibition 
of Torture, Cruel, Degrading or Inhuman Treatment and 
Punishment is also underway. Civil Society Organisations 
as well as inter-state agencies such as the Malawi Human 
Rights Commission have submitted shadow and alternative 
reports respectively on some of the instruments.

As discussed in chapter 1, while government addresses 
the issue of efforts to prevent and reduce maternal and 
child mortality and morbidity, the reports show that the 
integration of these issues has not been systematic, with 
cases some critical provisions relating to MSRH and NCH 
has not been covered.

The Malawi Human Rights Commission
Malawi has a progressive Constitution which sets forth a 
comprehensive bill of human rights in chapter four. The 
rights enumerated in the constitution are justiciable, i.e. can 
be enforced through the Courts of Law. The Constitution 
further makes provision for the establishment of human 
rights enforcement, monitoring and evaluation bodies. 
These include the Malawi Human Rights Commission and 

addition, health facilities were upgraded and equipped; and 
communication (radio), bicycle and motorized ambulances 
were provided. 

Furthermore, the State has introduced several measures 
to improve the SRMNCH situation such as, the EHP, 
the national Road Map for accelerating the Reduction 
of Maternal and Neonatal mortality, the integrated 
management of child hood illnesses programme (2000-
2015). In 2007 Malawi ratified the African Unions, 
Maputo Plan of Action on Sexual Reproductive Health 
and Rights which seeks to improve the delivery of high 
quality and affordable services in order to promote safe 
motherhood, child survival and maternal, newborn and child 
health. Malawi was one of the first countries to join the 
Campaign for Accelerated Reduction of Maternal Mortality 
(CARMMA) in 2009. In 2011, a direct-entry programme 
was created for training midwives and new cadre of 
community based midwifery assistants was educated. 
The MOH implemented six year pre-service training plan 
that ran from 2002-2008 with the aim of increasing and 
improving the supply and distribution of essential health 
service providers. Overall, studies have shown that the 
state’s efforts in the area of SRMNCH are affected by 
several factors, including, staff shortages and weak human 
resource management, limited availability and utilisation 
of SRMNCH services, weak referral systems and weak 
community participation. 

Guaranteeing Effective Remedies and Redress 
Mechanisms

Human rights review, oversight, provision of effective 
remedies and redress are critical elements of the circle 
of accountability. Human rights accountability requires 
multiple forms of review and oversight, including:  
administrative accountability; social accountability; 
political accountability; national legal accountability 
and international accountability. A human rights-
based approach depends on fostering accountability of 
multiple actors and at various levels. Malawi has several 
mechanisms for accountability as discussed in the ensuing 
paragraphs. 
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practicable remedy. The Ombudsman’s powers covers 
issues of maladministration in the public sector. 

Parliamentary Oversight

The Human Rights Committee of the National Assembly
Recently, the National Assembly set up a Parliamentary 
Human Rights Committee although its members have 
not yet been appointed as there is no government funding 
presently available for the additional clerks needed to 
service new Committees being established. 

The Parliamentary Committee on Health
Parliament also has powers of oversight over public funds 
as empowered by the Constitution. This oversight function 
gives Parliament the power to regulate Government 
expenditure of public resources through the budgetary 
process among other oversight roles in holding the 
Government accountable for its policies and administrative 
practices regarding use of public funds in developing the 
nation.

Professional Bodies Regulating MSRCNH Service 
Provision
There are also professional bodies with mandates regulating 
the conduct of professionals in health service provision, 
including MSRH and NCH. These include the Medical 
Council of Malawi and the Nurses and Midwives Council of 
Malawi. 

Health Sector Technical Working Group 
This group sits at the Ministry of Health headquarters 
and meets quarterly. It includes all development partners 
working in the health field, the Ministry of Health, CHAM, 
the private sector, the health regulatory bodies and health 
professional associations.
Reproductive Health Technical Working Group
This group sits at reproductive health directorate and it 
includes all development partners working in reproductive 
health field, professional bodies, regulatory bodies and the 
Ministry of Health reproductive health directorate. Related 
sub-committees e.g. family planning, adolescent etc. 

the Office of the Ombudsman.

The Malawi Human Rights Commission (MHRC) is 
established in section 129 of the Constitution with the 
broad mandate of the promotion and protection of human 
rights, and investigations of human rights violations. Under 
the Human Rights Commission Act, (Chapter 3:08 of 
the Laws of Malawi), MHRC is vested with the powers 
to receive and investigate complaints on human rights 
violations, or take up issues on its volition. MHRC provides 
a mechanism where aggrieved persons have an alternative 
dispute resolution mechanism and aids peoples’ access to 
justice on issues relating to human rights. In this regard, 
through its 5 directorates, primarily through the Women 
and Gender Rights Directorate and Economic, Social and 
Cultural Rights Directorate, MHRC handles issues of sexual 
and reproductive health.

Where the violations of human rights are systemic and 
from structural causes, MHRC complements its case 
handling on an individual case by case approach by 
conducting public inquiries.  In this regard, MHRC has 
conducted public inquiries on “the status of maternal health 
rights, using a rural Malawi area as a case study”; a nation-
wide inquiry into “access to justice by victims of gender-
based violence”; and a nation-wide inquiry into the status 
of the realisation of sexual and reproductive health rights 
is underway. An inquiry that was conducted on the status 
of the human rights of persons with disabilities in 2012/13 
also focused on some aspects of sexual and reproductive 
health rights. These inquiries provide a means for evidence-
based engagement with policy makers so as to address the 
systemic and structural factors that affect MSRH and NCH. 

The Office of the Ombudsman
The office of the Ombudsman is established under section 
120 of the Constitution, and under section 123 the office is 
vested with the powers and functions of investigating any 
and all cases where it is alleged that a person has suffered 
injustice and it does not appear that there is any remedy 
reasonably available by way of proceedings in a court or 
by way of appeal from a court or where there is no other 
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Independent Audit Committees
This group works at central audit office of the office of the 
president and cabinet. Its work is to make sure that the 
controlling officers have acted on internal and external 
audit questions. Mostly is composed of retired prominent 
Malawians. 

District Hospital Advisory Committees
This committee is composed of prominent people in the 
district to represent the service seekers at a district level 
Health Center Advisory Committees
This committee is composed of prominent people in the 
catchment area of the health center to look into issues of 
service provision at the health center level.

Village Health Committees
This committee is composed mainly of the gatekeepers at a 
village level on issues concerning health

Patients Representatives
Government has also put in place a Public Service Charter 
System.  Government further introduced a system of 
patients’s rights charters which are displayed in hospitals in 
order to empower users on their rights for them to demand 
appropriate services and treatment.
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of specific religious denominations; Human trafficking; 
Women and children living with albinism and Widows.

Rights-based planning needs to include the examination 
of the dominant assumptions underlying the structural 
determinants of women’s and children’s health. Measures 
are required to address the social determinants of 
women’s and children’s health that affect the enjoyment 
of civil, political, economic, social and cultural rights. In 
all countries, patterns of maternal and child mortality and 
morbidity often reflect power differentials in society and the 
distribution of power between men and women. Manifested 
in poverty and income inequality, gender discrimination in 
law and practice, and marginalization based on ethnicity, 
race, caste, national origin and other grounds are social 
determinants that affect multiple rights. Furthermore, 
rights-based approaches assessment entails an analysis 
of the availability, accessibility, acceptability and quality 
of service delivery. On this basis this chapter focuses on 
assessing the SRMNC health situation in Malawi.

Vulnerable and marginalized populations include:

• Women living in poverty
• Rural women
• Women and children living with HIV/AIDS
• Women with disabilities
• Women and Girls with obstetric fistula 
• LGBTI people
• Sex workers
• Children
• Adolescents
• Women of specific religious denominations
• Human Trafficking 
• Women and children with albinism
• Widows

Women living in poverty
Women living in poverty are subjected to lower access to 
skilled birth attendance, higher cost of safe abortion, and 
lower access to contraceptives. Women in the highest 
wealth quintile are twice as likely to be assisted by a 
skilled attendant as women in the lowest wealth quintile.161 
161  The Center for Reproductive Rights (2015), 4.

Health is a state of physical, mental, social-economic 
and spiritual well-being and is a fundamental human 
right. According to section 13 of the Constitution the 
responsibility of the State is to provide adequate health care 
commensurate with the health needs of Malawi society 
and international standards of health care. The United 
Nations Population Fund (UNFPA) defines good sexual 
and reproductive health as ‘‘a state of complete physical, 
mental and social well-being in all matters relating to the 
reproductive system. It implies that people are able to have 
a satisfying and safe sex life, the capability to reproduce, 
and the freedom to decide if, when, and how often to do 
so’’.159 Reproductive health affects, and is affected by, the 
broader context of people’s lives, including their economic 
circumstances, education, employment, living conditions 
and family environment, social and gender relationships, 
and the traditional and legal structures within which they 
live.  Sexual and reproductive behaviours are governed by 
complex biological, cultural and psychosocial factors.160  

The combination of inequalities and marginalization 
and exclusion leads to opportunity and capability gaps 
that overlap to disproportionately disadvantage certain 
categories of societies with respect to access and 
interaction with SRMNCH services. It is thus important 
that such categories of people that are vulnerable and 
marginalised where access and interaction with SRMNCH 
services is concerned are identified so that specific and 
targeted interventions are designed and implemented to 
address the special needs and unique experiences of these 
categories. The approach that allows for special attention 
to be directed to vulnerable and marginalised categories is 
premised on the thinking that although SRMNCH-related 
challenges may affect the entire populations, an interplay 
of factors renders some categories more vulnerable than 
others. In this regard, the study found that the following 
categories are more at risk to being underserved and 
utilisation of SRMNCH services; Women living in poverty; 
Rural women; Women and children living with HIV; 
Women with disabilities;; Women and girls with fistula; 
LGBTI people; Sex workers; Children; Adolescents; Women 

159  : UNFPA, ‘‘Sexual and Reproductive Health’’, http://www.unfpa.org/sexual-re-

productive-health#sthash.IWvT8yCK.dpuf. 

160  UNFPA http://www.un.org/popin/unfpa/taskforce/guide/iatfreph.gdl.html
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Prevention of Mother To Child Transmission (PMTCT) 
Programme.169 Yet, a number of clauses of the draft bill 
on HIV/AIDS are contrary to ICCPR, such as disclosure 
of person’s HIV status and compulsory testing (see ‘Sex 
workers’).170 

Women with disabilities
Women with disabilities typically lack access to healthcare 
services. In 2012, Malawi adopted the Disability Act, 
providing for the equalization of opportunities for persons 
with disabilities, through promotion of healthcare services 
among others.171

Women and Girls with obstetric fistula
Due to the high rate of teenage pregnancy, a large 
proportion of women and girls suffer from obstetric 
fistula,172 hence triggering stigma and discrimination against 
them. Moreover, as fistula repair takes place in relatively 
few facilities, the displacement of patients usually split 
them from their communities for long period of times.

LGBTI people
LGBTI people face both discrimination and criminalization. 
Whilst Section 20 of the Constitution expressly prohibits 
discrimination, this does not explicitly include sexual 
orientation.173 Furthermore, the Malawian Penal Code 
criminalises same sex intercourse with penalties ranging 
up to 14 years of imprisonment and potential corporal 
punishment. This criminalization generally results in 
intersectional discrimination as it drives homosexual 
persons underground, hence preventing them from easily 
accessing healthcare services.174

169  Ibid, 8.

170  Compilation prepared by the Office of the United Nations High Commissioner 

for Human Rights in accordance with paragraph 15 (b) of the annex to Human 

Rights Council resolution 5/1 and paragraph 5 of the annex to Council resolu-

tion 16/21 (2015), 6.

171  National report submitted in accordance with paragraph 5 of the annex to 

Human Rights Council resolution 16/21 (2015), 5.

172  Compilation prepared by the Office of the United Nations High Commissioner 

for Human Rights in accordance with paragraph 15 (b) of the annex to Human 

Rights Council resolution 5/1 and paragraph 5 of the annex to Council resolu-

tion 16/21 (2015), 11.

173  Centre for Human Rights and Rehabilitation (CHRR) and Centre for the Devel-

opment of People (CEDEP) (2013), 8.

174  Centre for the Development of People (CEDEP) and International Gay and 

Lesbian Human Rights Commission (IGLHRC) (2013), 3.

Additionally, 38% of women in the lowest wealth quintile 
use contraceptives, compared to 53% for women in the 
highest wealth quintile.162 Furthermore, in the context of 
broad restrictions on access to abortion, safe abortion 
services are performed in secret, for a high price. In this 
context, women living in poverty are less likely to access 
safe abortion.163

Rural women
While 82% of Malawi’s population is rural, women 
provide 70% of the workforce in the agriculture sector.164 
Yet, disparities persist between men and women in their 
access and control over agricultural resources, including 
land tenure. In 2012 the Agriculture Sector was launched 
so as to increase the participation of women and other 
vulnerable gender populations in the Agriculture Sector 
Wide Approach (ASWAp).165 Likewise, most women living 
in rural areas have difficulties accessing health centres or 
hospitals which are usually located far from their home. 
Yet, the ban on Traditional Birth Assistants (TBA) because 
of childbirth complications has further affected women 
who do not necessarily have alternative pregnancy care.166 
Hence, so as to increase access to healthcare facilities for 
women living in the countryside, the government at the 
time implemented the Presidential Initiative on Maternal 
Health and Safe Motherhood (2012), pledging to build 
maternal homes near clinics, to sensitize local chiefs and to 
train more than a thousand community midwives.167 

Women and Girls living with HIV and AIDS
Malawi experiences severe HIV and AIDS epidemic, with 
prevalence rates relatively higher among women at 12.9% 
than men at 8.1%.168 In 2011, the National HIV and AIDS 
Strategic Plan (NSP) was adopted, aiming at reducing 
AIDS-related deaths by 8% and child AIDS-related deaths 
by 50 by 2016. Malawi has also adopted in 2011 the 

162  Ibid, 7.

163  Ibid, 5.

164  National report submitted in accordance with paragraph 5 of the annex to 

Human Rights Council resolution 16/21 (2015), 11.

165  Ibid.

166  Joint CEDAW Malawi Civil Society Organisations Shadow Report 2015 (2015), 

42.

167  The Center for Reproductive Rights (2015), 3.

168   National report submitted in accordance with paragraph 5 of the annex to 

Human Rights Council resolution 16/21 (2015), 11.
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child marriage between the ages of 15 to 18 legal.180 
Additionally, girl children who have lost their mothers 
due to maternal death are usually faced with additional 
household and caregiving tasks, leading them to quit school 
or to marry early so as to be able to financially help their 
families.181 Moreover, a significant portion of children are 
trafficked to the neighbouring countries for child labour 
and prostitution purposes.182 Finally, even though Malawi 
has recently enacted the Child Care, Protection and Justice 
Act 2010, it still lacks specific prohibition of corporal 
punishment of children.183 The Penal code similarly does not 
criminalize sexual abuse of boys.184

Adolescents
Adolescents are particularly vulnerable to both sexually 
transmitted infections and maternal mortality due to the 
overall lack of healthcare service provided to them and 
the widespread phenomenon of child marriage. One out 
of four adolescents (aged 15-19) has already given birth 
in Malawi.185 Yet, only 45.6% and 49.9% of married and 
unmarried sexually active adolescents use contraceptives. 
Comprehensive sexuality education is often not available 
to adolescents, which deprives them of the information 
they require to prevent unplanned pregnancy and to protect 
themselves from sexually transmitted infections. Moreover, 
the social stigma associated with using contraceptives 
outside marital relationships and the negative attitudes 
of healthcare providers can equally restrict their access to 
healthcare.186

Teenage pregnancies account for about 20-30% of 
maternal deaths in Malawi. Indeed, because of physical 
immaturity, lack of access to antenatal and obstetric care 
and low levels of education and socio-economic status, 

180  Ibid, 4.

181  The Center for Reproductive Rights (2015), 4.

182  Summary prepared by the Office of the United Nations High Commissioner 

for Human Rights in accordance with paragraph 15 (c) of the annex to Human 

Rights Council resolution 5/1 and paragraph 5 of the annex to Council resolu-

tion 16/21 (2015), 6.

183  Ibid.

184  Compilation prepared by the Office of the United Nations High Commissioner 

for Human Rights in accordance with paragraph 15 (b) of the annex to Human 

Rights Council resolution 5/1 and paragraph 5 of the annex to Council resolu-

tion 16/21 (2015), 7.

185  The Center for Reproductive Rights (2015), 4.

186  Ibid, 8.

Sex workers
Sex workers are extremely vulnerable to HIV/AIDS and 
discrimination from both communities and staff, leading 
to psychological trauma and malfunctioning services. 
Adherence to anti-retroviral therapy is low among sex 
workers and can be disrupted during arrests or detainments 
by the police.175 Similarly, sex workers constantly face 
discrimination from health workers by treating them in a 
disrespectful and judgmental manner and sometimes even 
preventing them for accessing healthcare.176 The HIV and 
AIDS Prevention and Management Bill also provides for 
compulsory HIV testing for sex workers, yet the Malawi 
High Court ruled it was “illegal and unconstitutional as it 
amounted to a violation of the applicants’ constitutional 
rights, including their right to privacy; their right to non-
discrimination; their right to freedom from cruel, inhuman 
and degrading treatment; and their right to dignity”.177 
Finally, the Prevention of HIV Transmission from Mother to 
Child Programme does not include the needs of female sex 
workers178.

Children
Children suffer the violation of a variety of human rights 
including child marriage, lack of access to financial and 
educational resources, violence and human trafficking. In 
particular, Malawi is ranked eighth of the twenty countries 
that have the highest rates of child marriage by the United 
Nations Population Fund (UNFPA). One out of two girls 
has been married before they turn eighteen.179  Section 14 
of the Marriage Divorce and Family Relations Act prohibits 
marriage below the age of 18. However, section 22(8) of 
the Constitution provides that the ‘‘State shall actively 
discourage marriage between persons where either of them 
is under the age of fifteen years.” This amounts to consider 

175  Summary prepared by the Office of the United Nations High Commissioner 

for Human Rights in accordance with paragraph 15 (c) of the annex to Human 

Rights Council resolution 5/1 and paragraph 5 of the annex to Council resolu-

tion 16/21 (2015), 10.

176  Ibid.

177  Southern Africa Litigation Centre (SALC) (submission for the session) (2015), 

3.

178  Summary prepared by the Office of the United Nations High Commissioner 

for Human Rights in accordance with paragraph 15 (c) of the annex to Human 

Rights Council resolution 5/1 and paragraph 5 of the annex to Council resolu-

tion 16/21 (2015), 10.

179  Southern Africa Litigation Centre (SALC) (submission for the session) (2015), 

1.
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Persisting myths provide that body parts of albinos bring 
fortune and good health, hence corpses being sold at up 
to US$75,000 on the black market, with family members 
often complicit.196 

Women and children with albinism face sexual violence and 
exclusion. The mother is often blamed for having contracted 
a curse, may be accused of infidelity and subsequently 
abandoned, suffer domestic violence or be ostracized and 
expelled from the community.197 The mother and her child 
may hence be more vulnerable to attacks, poverty, sexual 
violence and displacement. Another risk is exposure to skin 
cancer with difficult access to health services.198

Widows
Widows are affected by agricultural related property-
grabbing of land, inputs, oxen and ploughs.199 Similarly, they 
cannot benefit from their late husband’s property without 
undergoing the traditional practice of ‘‘widow cleansing’’. 
This consists in having sexual intercourse with one of her 
husband’s close male relatives so as to free her from her 
husband’s spirit which can haunt her and the entire village 
if she is not ‘‘cleansed’’.200 This may in turn contribute to 
spreading HIV and AIDS.

196  Ibid.

197  Ibid, 3.

198  Ibid.

199  National report submitted in accordance with paragraph 5 of the annex to 

Human Rights Council resolution 16/21 (2015), 11.

200  Compilation prepared by the Office of the United Nations High Commissioner 

for Human Rights in accordance with paragraph 15 (b) of the annex to Human 

Rights Council resolution 5/1 and paragraph 5 of the annex to Council resolu-

tion 16/21 (2015), 7.

adolescents are especially exposed to pregnancy-related 
conditions (obstetric fistula, post-partum infections 
and anaemia).187 This in turn can have detrimental 
consequences on their ability to complete their education or 
pursue their studies.188 Additionally, one out of five women 
aged 18-24 have experienced sexual violence at least once 
before their eighteenth birthday, the average for the first 
incidence being 12-14 years old.189

Women of specific religious denominations
As church-owned facilities account for 25% of all the 
medical facilities and do not provide contraceptives, women 
living within Christian communities need to access other 
facilities, usually inducing social stigma.190

Human trafficking
The number of women being trafficked to Southern Africa 
and Europe, for the purposes of sexual exploitation, is 
steadily increasing.191 They are typically unable to access 
healthcare including sexual and reproductive health services 
and are victims of violence and extortion.192 Moreover, 
poor record management and lack of government direction 
prevent any accurate assessment of the phenomenon.193 In 
2015, Malawi adopted the Trafficking in Persons Bill, based 
on the U.N. Convention against Transnational Organized 
Crime, whose Protocol on trafficking in persons specifically 
identifies women and children as the most vulnerable 
populations affected by the phenomenon.194

Women and Children with albinism
Persons with albinism are systematically faced with 
social stigma and cultural prejudice. According to the 
police as of April 2016, 65 cases concerning persons with 
albinism have been registered since late 2014 including 
attacks, abductions, killings and exhumations of graves.195  
187  Ibid, 4.

188  Ibid, 2.

189  Ibid, 9.

190  Ibid, 7.

191  Joint CEDAW Malawi Civil Society Organisations Shadow Report 2015 (2015), 

22.

192  Ibid, 23.

193  Ibid, 22.

194  National report submitted in accordance with paragraph 5 of the annex to 

Human Rights Council resolution 16/21 (2015), 9.

195  Statement of  the UN Independent Expert on the Enjoyment of human rights 

by persons with Albinism, dated 29 April 2016
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through direct participation, e.g. to stand for election, to 
cast a vote, citizens dialogue with elected representatives 
and public administration, the right to be heard and 
consultations or through indirect participation, e.g. through 
freely chosen representatives.207

Public participation on the one hand, and transparency 
and accountability on the other hand are mutually 
reinforcing processes. The 1993 World Development Report 
(WDR), on investing in Health, deemed strengthening 
accountability as one of the core elements of health sector 
reform.208 The report noted as an example that, engaging 
communities and community-based workers in the process 
of measuring health status of children, in assessing causes 
of deaths, in defining high-risk groups, and in measuring 
changes in mortality over time will enable governments 
to achieve levels of under-5 mortality according to their 
commitments.209 Accountability and transparency is one of 
the fundamental principles of human rights.

Malawi’s Legal Obligations on Citizen 
Participation and Transparency

Several international human rights instruments that 
the Government of Malawi has ratified, including the 
Universal Declaration of Human Rights,210 the International 
Covenant on Civil and Political Rights,211 the United 
Nations Convention on the Elimination of all Forms of 
Discrimination Against Women,212 the International 
Covenant on Economic, Social and Cultural Rights, the 
United Nations Convention on the Rights of the Child,213 and 
the United Nations Convention on the Rights of Persons 
with Disabilities,214 establish the right to participate in the 

207 Ibid

208 Hoffmann KD “The Role of Social Accountability in Improving Health Out-

comes: Overview and Analysis of Selected International NGO experiences to 

Advance the Field” (2014), Washington DC Core Group

209 Ibid

210 Article 21

211 Article 25

212 Article 7(a), (b), and (c) 

213 Article 12 “States Parties shall assure to the child who is capable of forming his 

or her own views the right to express those views freely in all matters affecting 

the child, the views of the child being given due weight in accordance with the 

age and maturity of the child.”

214 Article 4(3) and article 29

Citizen Participation and Transparency

Enhancing citizen voice and accountability is a fundamental 
dimension of governance and poverty reduction, and 
both citizens and state institutions have a role to play in 
delivering governance that works for the poor and enhances 
democracy.201 Following the adoption of the multiparty 
democratic political dispensation in Malawi in 1993, 
democratic governance has become one of the salient 
issues in Malawi, entailing increased concern with civic 
engagement especially for the ordinary people and inclusive 
processes particularly from a gender perspective, and the 
need for duty bearers at different levels to account for their 
actions, inactions, decisions and indecisions.202 

Citizens’ capacity to express and exercise their views 
has the potential to influence government priorities and 
processes, including a stronger demand for transparency 
and accountability. In the same vein, governments or states 
that can be held accountable for their actions are more 
likely to respond to the needs and demands articulated by 
their citizens.203 Hence, the increased attention in Malawi to 
popular participation in governance and empowerment of 
people to recognise and claim their rights.204

Indeed, public participation understood as processes in 
which individuals, groups and organisations have the 
opportunity to participate and take part in the conduct of 
public affairs that affect them, or in which they have an 
interest,205 is crucial to effective service delivery, including 
in the health sector. This definition entails that rights 
holders take active part in how public affairs are conducted 
by the duty bearers.206 Public participation can be either 

201 AL Chiweza and F Tembo “Strengthening Citizen Demand for Good Gover-

nance: Making it Happen through the Liwu Lathu Pilot Projects in Malawi” 

MWANANCHi Working Paper 2, May 2012 at http://static1.1.sqspcdn.com/

static/f/641261/21091365/1354097575597/Strengthening+citizen+de-

mand+for+good+governance+-+Malawi+FINAL.pdf?token=pSYyjcTL9FFb-

TOGgy83K8BHP5Rs%3D 

202 H Chingaipe and T Kachika “Assessment of Democratic Governance in Malawi: 

Political Participation, Civic Education and Democratic Accountability” com-

missioned by UNDP, (2014)

203 See Note 160 above

204 H Chingaipe and T Kachika 161 above

205 The Canadian Population and Health Branch

206 Lis Dhundale “Public Participation Compliance” (2013) The Danish Institute for 

Human Rights p.5
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right to participate. The right entails consultations with 
the citizenry on issues affecting them. Freedom of opinion 
and expression, peaceful assembly and association, the 
right to access to information, the right to equality and 
non-discrimination are essential prerequisites for effective 
public participation. All these rights are guaranteed in the 
Constitution.  

The right to participation and the other prerequisite rights 
are also enshrined in the Constitution of the Republic 
of Malawi, and an array of legislation such as, the Local 
Government Act that sets out a decentralisation framework 
for devolution of power from central government to local 
authorities. Section 12 of the Constitution is the hall mark 
of transparency and public participation. It provides that, 
“… all legal and political authority of the state derives from 
the people of Malawi and shall be exercised … solely to 
serve and protect their interests”. Further, that, “all persons 
responsible for the exercise of powers of State do so on 
trust and shall only exercise such power to the extent 
of their lawful authority and in accordance with their 
responsibilities to the people of Malawi”. 

In providing for principles of national policy in section 13 the 
Constitution states that, “The state shall actively promote 
the welfare and development of the people of Malawi by 
progressively adopting and implementing policies aimed 
at achieving the goals of: gender equality- through full 
participation of women in all spheres of Malawian society 
on the basis of equal opportunities with men; rural life- to 
enhance the quality of life in rural communities and to 
recognise rural standards of living as a key indicator of the 
success of Government policies; persons with disabilities- 
to enhance the dignity and quality of life of persons with 
disabilities by providing among other things, the fullest 
possible participation in all spheres of Malawian society; as 
well as inclusiveness with respect to children, the elderly; 
and public trust and governance- by introducing measures 
which will guarantee accountability, transparency, personal 
integrity and financial probity and which by virtue of their 
effectiveness and visibility will strengthen confidence in 
public institutions. 

conduct of public affairs.215 Among other things this relates 
to participation in policy formulation, resource allocation, 
utilisation and accountability and service delivery with 
respect to MSRCNH. 

The United Nations treaty bodies and special procedures 
have during the recent decades paid attention to the right 
to participation and the right to be heard.216 In General 
Comment number 25, in interpreting the concept of direct 
participation, the Human Rights Committee aptly noted 
that “the conduct of public affairs is a broad concept which 
relates to the exercise of political power and in particular 
the exercise of legislative, executive and administrative 
powers. It covers all aspects of public administration 
and the formulation and implementation of policy at 
international, national, regional and local levels”. The 
Committee went on to outline that, “citizens also take part 
in the public affairs by exerting influence through public 
debate and dialogue with their representatives or through 
their capacity to organise themselves. …” 

The United Nations Sub-Committee on Economic, 
Social and Cultural Rights has issued a number of 
general comments where the principle of participation 
is continuously flagged as a central and leading principle 
when it comes to development issues. The sub-committee 
points to broad and inclusive participation in planning and/
or decision making in e.g. education, health, work etc.217 In 
the United Nations Declaration on the right to participation 
in developmental issues it is emphasised that development 
policies should be made on the basis of all individuals 
active, free and meaningful participation.218 While these 
general comments and declarations are not legally binding, 
they are all the same instructive.

However, with respect to the international human rights 
instruments, the Government of Malawi as a state party 
to these instruments has an obligation of providing for the 

215  See also United Nations Principles for Older Persons article 7, 

216  Ibid p.11

217  Committee on Economic, Social and Cultural Rights General Comments 1, 11, 

12, 13, 14,15, 18 and 21, http//www2.ohchr.org/English/bodies/cesr/comments.

htm 

218  Declaration on the Right to Development adopted by the General Assembly  

Resolution A/RES/41/128 of 4th December, 1986, article 1
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state occupies a key position, whereas several civil 
society organisations also provide mechanisms for citizen 
engagement, as illustrated in the ensuing paragraphs.
In a study that examined community participation in the 
health sector in Malawi, i.e. identifying and characterising 
the forms that participation takes, the factors that influence 
this and the results of the participation on service delivery 
and community ownership and implications for the 
design and implementation of government programmes, 
it was established that rural communities are generally 
well informed about their rights, have expectations of 
good treatment and have improved access to health 
information.219 Up to 64% of Malawians are aware and have 
understanding of human rights, with significant urban vis-a-
vis rural as well as men vis-à-vis women differentials, with 
the former groups being greatly represented.220  

Much information is disseminated to communities through 
the media, health centres, volunteers for community 
outreach programmes, churches, schools and traditional 
authorities, as well as informally through people’s social 
networks, particularly women’s social networks.221 

In particular radios were found to play an important 
role in reaching communities and in providing health 
information and fostering discussion of rights and system 
performance.222 

Another study found that CSOs employed the following 
strategies in facilitating citizen-state engagement: capacity 
building; community interface meetings with duty bearers; 
community project audits; community voice recording; 
funding of district wide coordinating meetings and civil 
society platforms; community sensitisation through use 
of community-based educators; volunteers and other 
rights groups; and media reporting of project activities.223 
However, the most effective tools were citizen interface 
meetings, radio listening clubs and community voice 
219  Chinsinga et al Local Perceptions, Participation and Accountability in Malawi’s 
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The principle of participatory approach to development also 
underpins several of Malawi’s policies, including Malawi’s 
overarching policy, the Malawi Growth and Development 
Strategy II (MGDS II). This is covered under theme five 
of the MGDS II which acknowledges that democratic 
governance, which among other things covers tenets of 
public participation and transparency and accountability, 
is a prerequisite for the successful implementation of the 
national development agenda. The MGDS II observes that 
democratic governance ensures equitable allocation and 
distribution of public resources, and allows citizens to hold 
duty bearers accountable. 

Similarly, the National Health Policy (2012) provides for: 
community participation, entailing the empowerment of 
communities with adequate information to identify health 
problems, plan, implement, and monitor health service 
provision; transparency and confidentiality, entailing the 
duty by the Ministry of Health and its partners to discharge 
its functions in an open and transparent manner without 
compromising the ethical requirement of confidentiality; 
pro-marginalised care, entailing that priority shall be 
given to the vulnerable groups in society; equitable care, 
entailing that Malawians shall be ensured equitable care, 
by increasing access to health services and reducing 
geographic and financial barriers, without stigma or 
discrimination based on gender, religion, ethnicity, or 
socio-economic statusand accountability entailing the 
duty of MOH and its partners to discharge their respective 
mandates in a manner that takes full responsibility for 
the decisions made in the course of providing health care,  
as some of its principles. The National Health Sector 
Strategic Plan also encompasses the following relevant 
guiding principles: national ownership, human rights-based 
approach and equity, gender sensitivity, accountability and 
community participation.

Actors, Enablers and spaces for Citizen 
Participation and Transparency

In line with the constitutional and policy provisions, several 
avenues are open for public participation in SRMCNH 
issues, and there are several actors in this regard. The 
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recordings and indaba (stakeholders and interlocutors 
meetings). The study found these to be very useful, 
non-threatening and effective tools for mobilising village 
voices without fear of being marked by political leaders 
and connecting the citizens with relevant duty bearers 
particularly district council sector staff.224 However effective 
use of community educators, rights groups and volunteers 
was contingent on whether they were properly trained and 
oriented on citizen-state engagement.225

Despite an awareness of their rights and expectations in 
regard to services and treatment, community members 
lack effective channels for communicating their priorities, 
exercising rights or ensuring accountability within the 
health system.226 Communities lack information about 
the performance of the local health system, the resources 
available to it, and how these resources are used.227

The study further noted that, there is a significant level of 
community involvement in support to service provision, 
prevention activities and community mobilisation 
for activities such as building under-five clinics and 
other small works.228 There are also many sustainable 
and well established networks of voluntary action in 
the health sector, operating through FBOs and other 
community organisations, as well as through initiatives 
organised by HSAs and NGOs.229 Nonetheless, the 
extent and effectiveness of community participation 
around government programmes depends in part on the 
motivation and capability of HSAs, who are normally the 
first point of contact, promoting local participation and 
providing information and services, yet their presence and 
effectiveness in communities vary greatly.230 Similarly, the 
effectiveness of community mobilisation for collective 
action depends on chiefs, and these too vary greatly in their 
motivation and effectiveness.231 
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A study by MWANANCHi also established that while 
Village Chiefs are generally keen to ensure that service 
delivery improves in their jurisdictions and have the 
potential to collaborate with local councilors and senior 
chiefs to have local service delivery issues represented at 
the local council level, the ability of the chiefs to demand 
accountability from local government duty bearers is 
inhibited by their inability to competently scrutinise key 
accountability documents and financial reports. Further, 
their influence and engagement with elected political 
leaders is curtailed because of their complicated legal 
position and their upward relationship with the executive, 
which has been heavily politicised by all political regimes in 
Malawi.232 

Regarding transparency and demand for accountability, a 
UNDP study found that civic education on local governance 
has empowered communities to demand responsiveness 
and accountability from duty bearers.233 However the civic 
education efforts are not coordinated and the content is 
not standardised, thereby presenting challenges for scaling 
up the efforts.234 Patient service charters and public service 
charters discussed in an earlier chapter also provide a 
critical point for public participation and transparency.

In policy formulation the executive follows consultative 
processes to solicit the public’s views relating to proposed 
policy options. For example, the Ministry of Health is 
currently spearheading health sector reforms which 
among other things touch issues of user fee and hospital 
autonomy. The various sub-committees on the on-going 
reforms have drawn broad representation from concerned 
sectors, e.g. the Human Rights Commission and NGOs 
working in the Health Sector. Preambles to various polices 
in the Health sector e.g. the National Reproductive and 
Sexual Health Policy, the Malawi Health Sector Strategic 
Plan: Moving Towards Equity and Quality, 2011 to 2016, 
and the Malawi HIV and AIDS Policy show that service 
providers, civil society groups, community members, the 
private sector, co-operating partners and other stakeholders 
were all involved in the formulation process.

232  See Note 160 above
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Parliament holds a central role especially with respect to 
legislative processes and resource allocation. Under section 
12 of the Constitution, all public bodies including Parliament 
are under an obligation to solely serve and protect the 
interests of the people of Malawi. Section 12 further 
extends the obligations to recognising and protecting 
human rights and affording fullest protection to the rights 
and views of all individuals, groups and minorities, whether 
or not they are entitled to vote. In terms of section 8 of the 
Constitution, in enacting laws, the legislature is under a 
duty to ensure that its deliberations reflect the interest of 
all the people of Malawi. Section 55(4) provides that, the 
national assembly shall provide access to the press and 
members of the public, except where a motion is passed 
with reasons prohibiting public access in the national 
interest. Notwithstanding this progressive normative 
framework, a study by UNDP established that ccitizen 
participation in legislative processes is sporadic and many 
citizens do not know the full range of mechanisms available 
for their participation in legislative processes.235 

In the national budgeting process, parliament carries 
out highly consultative processes at district and national 
levels. Furthermore, the proposed budgetary allocations 
are subjected to rigorous scrutiny by various committees 
of parliament. The Parliamentary Committee on Health 
scrutinises the allocations relating to SRMNCH issues. 
The Committees are open to engagement, and receive 
submissions from various interest groups, for example 
for the current national budget of 2014/15 financial year, 
the Malawi Human Rights Commission made a written 
submission to parliament with on human rights-based 
budgeting, and addressed issues of health, among other 
things. 

While general civic engagement has been noted to be 
on the increase largely due to the work and activism of 
CSOs,236 at individual constituency levels the involvement 
of parliamentarians in citizen-state engagement has 
however been found to be limited.237 In a study by 
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MWANANCHi, Members of Parliament were found to 
be less effective interlocutors compared to CSOs and 
traditional leaders for the following reasons among others: 
MPs were not forthcoming when invited to meetings, or 
other opportunities planned for interface with citizens; they 
used a variety of tactics to shy away from any engagement 
with citizens or their interlocutors, e.g. non-response, 
limited constituency presence, delegation to unelected 
constituency party governors, and use of intimidation and 
threats to influence grantee activities.238

Constitutional bodies such as the Law Commission and 
the Malawi Human Rights Commission also play critical 
roles. Since inception, the Law Commission has undertaken 
various law reform activities relating to SRMNCH, including 
review of the Domestic Violence Act, review of the law 
relating to abortions, development of an HIV and AIDS 
(Management and Prevention) law, development of a 
Trafficking in Persons Legislation, review of gender related 
laws, leading to the development of the Family Relations, 
Marriage and Divorce Law, and the Gender Equality Act, 
and the development of the Child Care, Protection and 
Justice Act. The Law Commission is also spearheading 
a review process of the Constitution of Malawi. The 
processes of law reform and review by the Law Commission 
follow highly consultative processes at both national and 
grass roots levels. Membership of special Law Commissions 
tasked with reform of review of the laws is drawn from a 
broad range of sectors representative of Malawi society.

The Malawi Human Rights Commission in its capacity as 
a national human rights institution also makes significant 
contributions in fostering citizen participation in public 
policy generally. Recently, the Commission has made 
inloads in contributing to MNSRCH accountability 
engagement with duty bearers. In 2010, the Commission 
carried out a public inquiry on the status of maternal 
health rights using a rural Malawi community as a case 
study. In 2014, the Commission carried out a much 
more comprehensive inquiry on the status of sexual and 
reproductive health rights in Malawi, the findings of which 
are going an analysis.

238  Ibid
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The decentralisation policy framework also provides 
another critical mechanism for citizen participation. Cabinet 
approved the National Decentralization Policy in 1998, and 
subsequently the Local Government Act was endorsed 
and local governments were established. Guidelines were 
developed to further define the roles of District Assemblies 
in the decentralization process. The health sector was 
one of the earliest to start the process of decentralization. 
In 2004 health devolution guidelines were formulated 
taking into consideration prevailing legislation, the policy 
framework and available local capacities for implementation 
of the decentralization process. The guidelines further 
identified the functions and activities to be devolved to 
district assemblies, and the role of the central MoH in 
monitoring and evaluating these devolved functions in 
terms of the Ministry’s overall goals, overarching sectoral 
plans and policies. In 2005, the MoH developed “Guidelines 
for the Management of Devolved Health Service Delivery.239

The decentralisation programme has established an 
institutional framework for community participation in 
planning through Village Development Committees (VDC) 
and Area Development Committees (ADC).240 Above the 
VDCs and ADCs the decentralised framework provides for 
a District Executive Committee (DEC), responsible for the 
development of overall policy for the district, including for 
the health sector, the prioritization of interventions to be 
implemented, and approval of all expenditures. It is chaired 
by the District Commissioner and the DHO is a member 
of this committee. Within the DEC there is a Health Sub-
Committee which interacts with the DEC members and 
responds to health needs for the district. Other structures 
at district level include the Hospital Advisory Committee 
(HAC).241 

One study noted that if effectively functional this set 
up has potential to express community priorities, 
nonetheless with the notable challenge of the under-
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representation of women in these structures.242 The study 
further revealed that the potential of the decentralised 
system is significantly undermined by the lack of genuine 
decentralisation of authority, in terms of the level of 
resources that can be programmed or significant decisions 
that can be made either at district or sub-district level, 
rendering participation at these levels of generally limited 
significance.243 Collaborating this, the HSSP notes that, 
One of the key challenges with regard to decentralization is 
weak coordination of decentralization at national level; and 
underfunding of DIPs.

For participation to be meaningful and effective, it is crucial 
that extra efforts be made to ensure the participation 
environment includes minorities, vulnerable and 
marginalised groups.244 Special measures for ensuring 
participation of vulnerable or marginalised categories are 
also in place, for example children’s parliament,  and several 
special interests NGOs e.g. disability peoples organisations 
and an organisation that champions sex workers or 
LGBTI rights, that engage with Parliament. Section 20 of 
the Constitution guarantees equal rights to all people in 
Malawi, and in particular places an obligation on the state 
to adopt legislation to address inequalities in society. 

Several NGOs are implementing programmes for ensuring 
participation of vulnerable categories, for example 
the Malawi Human Rights Youth Network (MHRYN) 
implements a programme on youth empowerment for 
participation in local governance. It is aimed at ensuring the 
inclusive and increased participation of local governance 
structures in Malawi, through raising human rights 
awareness amongst young people and giving them skills 
and information needed to get involved in public policy, 
planning and budgeting processes at local government 
level. It is premised on the understanding that the active 
participation of citizens in the decision making processes 
at local level is important to make sure that policies and 
services such as health and education, respond to people’s 
real concerns.245
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Notwithstanding these special measures, studies reveal the 
low participation of vulnerable or marginalised categories. 
For example, women’s political participation across different 
sectors has been noted to be low due to several barriers, 
such as social values and hierarchies, the tendency to 
trivialise women’s voices and inadequate representation of 
women in decision making structures.246 

This has the result of State party reporting mechanisms 
also provide a critical platform for citizen engagement and 
participation. In all the reports Malawi has submitted to the 
UN and African Commission human rights mechanisms, 
consultative processes were adopted in compilation of the 
reports. CSOs also have the space for directly submitting 
alternative reports to these mechanisms. For example, 
NGOs have submitted alternative reports to the United 
Nations Human Rights Committee on the International 
Covenant on Civil and Political Rights, and on the CRC and 
CEDAW.

Notwithstanding the various avenues open for citizen 
participation, there are some challenges one of which is 
the lack of legislation with respect to access to information, 
entailing that there is no legislative framework regulating 
access to information, which is one of the key prerequisites 
for public participation. Secondly, the potential role of 
the decentralisation system in the monitoring of the use 
of resources and the performance of government service 
provision is undermined by lack of access to resources 
or the authority to perform this role.247 In addition, the 
procedures and structures for active and effective citizen 
engagement remain largely less institutionalised, leading 
to often times fewer systematic modes of engagement. 
Furthermore, another challenge was found to lie in the 
nature of organisations that work in the area of facilitating 
citizen engagement, in particular with respect to the 
knowledge-base and practical ways of bringing about 
change.248 
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A study on citizen engagement found that some CSOs 
strategies were not informed by thorough local problem 
analysis of the issues of interest. Most of the CSOs seeking 
to promote citizen engagement with decentralised local 
councils had limited insight into the issues they were 
pursuing, such as decentralisation policy processes, how 
the local government system works on the ground and how 
to promote citizen voice in such processes.249 This affected 
their ability to be strategic about their engagement in terms 
of selecting relevant issues for engagement and planning 
relevant capacity building activities for the citizens. Most 
of the projects appear to have assumed that by building 
awareness of rights among rights-holders, there would be 
an automatic change of behaviour and power relations that 
will lead to an improved set of outcomes.250 

Another challenge that has been noted is the tendency 
to run voice and accountability initiatives as ‘typical’ 
projects, with a few visits to communities and a few 
workshops. Thus, the evaluation of various CSOs involved 
in citizen engagement found that, with the exception of 
few grantee projects, most community groups formed 
under the umbrella the of CSOs which were evaluated 
were not very effective at engaging with powerful district 
local government actors because they did not have a good 
knowledge of the issues they were pursuing and they lacked 
the skills to identify local power centres and to engage 
with powerful actors.251 The study further found that most 
of the CSOs had limited presence and no structures on 
the ground, which greatly affected their effectiveness to 
support the citizens in a sustained manner.252 

A study commissioned by the Malawi Economic Justice 
Network, (MEJN), on the decentralisation policy which per 
design was intended to foster greater citizen participation 
by devolving power from central government to local 
assemblies at district level, found that citizen participation 
and influence are still marginal. The study identified the 
following as the key constraints: persistent elements 
of top down approaches to policy making, with policy 

249 Ibid

250  Ibid

251  Ibid

252  Ibid



57

makers taking a lead role in identifying and framing 
policy problems253 Another study by MWANANCHi 
Strengthening Citizen Engagement focused among 
other things on evaluating the circumstances under 
which ordinary citizens move from simply having a voice 
to a situation where this “voice” becomes an agent of 
transformation of state institutions. The study established 
that there was a persistent culture of limited accountability 
and minimal engagement between citizens and the state.254 
Another notable challenge is the lack of needs based 
evidence that is specific and factual, as well as hard 
statistics which can be used for engagement with duty 
bearers.255 CSOs were also found to lack the capacity to 
collect and compile relevant evidence for specific cases. 
Practice demonstrates that it is difficult for duty bearers 
and elected leaders to dispute evidence that is factual and 
backed by statistics.256

While the Media has potential to serve as an effective 
interlocutor it was found that in the present economic 
and political context, it does not have the incentive to 
strategically promote citizen voice and accountability on 
service delivery issues without being prompted by other 
external actors.257 

What comes out from the above discussion is that there 
is an increased scope for citizen participation in health 
sector-related decision making. However, mechanisms for 
provision of information in order to empower the citizenry 
need to be strengthened. There is also a need to ensure 
more effective responses to complaints and concerns 
about service delivery. There is also an urgent need for the 
enactment of the Access to Information Bill into law.  
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This report has analysed some of the 
evidence obtained primarily from a desk 
review on the state’s efforts in SRMNCH 
around the cycle of accountability. On the 
whole, there is ample evidence that show 
that Malawi has various human rights 
obligations with respect to SRMNCH in 
line with international and regional human 
rights instruments which have been 
ratified. 

In addition, with the progressive bill of rights in the Republic 
of Malawi Constitution and an array of laws and policies 
that address SRMNCH issues, there is a relatively strong 
enabling normative environment for right holders to claim 
their rights and duty bearers to be held accountable. Clearly, 
Malawi has a relatively progressive framework anchored in 
international treaties relating to human rights standards and 
principles applicable to SRMNCH, as well as a progressive 
Constitution and Acts of Parliament and Policies. There 
is also a strong architecture of human rights enforcement 
institutions and regulatory bodies. Nonetheless, further 
analysis show that the practical application of the 
guarantees of rights in these instruments, as well as the 
effective functioning of these institutions faces a number of 
challenges, hence the persistent poor SRMNCH outcomes. 

Thus, the extent to which this normative framework is 
translated into tangible and real protection and enforcement 
of SRMNCH rights remains limited. This is evident from 
the persistent poor SRMNCH indicators characterised with 
high maternal mortality and morbidity; high fertility rates, 
high unmet needs for contraception; and other poor child 
health indicators.

Several efforts are being implemented to address the 
SRMNCH situation, including through the development 
of policies such as the HSSP, the Health Sector Policy, the 
MDGS, the Road Map, the HIV and AIDS Policy, the SRH 
policy, the National Youth Policy, safe motherhood, human 

resource strengthening by pre- and in-service training of 
health workers; as well as development and implementation 
of obstetric life-saving skills programme including maternal 
death audit. In addition, health facilities were upgraded 
and equipped; and communication (radio), bicycle and 
motorized ambulances etc. 

A number of strategic programmatic interventions flow 
from these policies, such as: the universal health care, the 
primary health care, the essential health care package, 
and the health sector SWAp. Numerous significant 
challenges affect the effective and efficient delivery of these 
interventions, including: limited enforcement of laws; critical 
gaps in the legal framework for example with respect to 
discrepancies in the definition of the age of a child, and the 
minimum age of marriage, absence of a comprehensive 
law on sexual and reproductive health rights, delayed 
enactment of the Access to Information Bill and the 
proposed HIV and AIDS (Prevention and Management) 
Act, which nonetheless has contentious provisions that 
require reconsideration, and out-dated statutes such as the 
Public Health Act. There are also challenges with respect 
to: the implementation of service level agreements with 
CHAM health facilities; underserving of some districts 
where there are no health facilities or dysfunctional health 
facilities, especially in the rural areas; heavy dependence 
on donor aid, for example, ranging from 57% to 62% of 
the total health expenditure between 2006 and 2009 
raising the issue of sustainability and predictability, when 
during the same period, government expenditure on health 
ranged from 13.5% to 22.4 %; in terms of the national 
budget, expenditure on MSRH and NCH issues is clearly 
earmarked and identifiable in the overall national health 
budget, however, the provision of the allocated budget is 
not guaranteed. There are institutional capacities gaps with 
respect to financial, human and other resources, in both 
public and private sectors.

All in all, the analysis finds that there are several efforts 
to improve the SRMNCH situation at the level of the 
normative framework, programmatic interventions as well 
as human rights enforcement mechanisms. These efforts 
are however faced with significant challenges with respect 
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to the availability, acceptability, accessibility and quality of 
the services and care being provided, hence the persistent 
poor SRMNCH indicators. There is therefore, an urgent 
need for the state to devote the maximum of available 
resources to this sector and strengthen the capacity of the 
main duty bearer the Ministry of Health.

The study has further established that some categories are 
more vulnerable to SRMNCH risk factors. These include: 
adolescents, poor populations, children, persons with 
disabilities, persons living with HIV, sex workers, LGBTI, 
migrant populations, internally displaced persons, and 
elderly women. This  vulnerable population especially the 
physically challenged and the blind have the most difficulty 
to access health services which do not have special 
adaptations to their physical and sight challenges. 

The inequalities, marginalization and 
exclusion faced by these categories 
lead to opportunity and capability 
gaps that overlap to disproportionately 
disadvantage these categories with 
respect to access and interaction with 
SRMNCH services. To this end, the 
study has proposed the design and 
implementation of specific and targeted 
interventions to address the special needs 
and unique experiences of the persons in 
these categories.

Given the central role of citizen’s capacity to express 
and exercise their views has to influence government 
priorities and processes, including a stronger demand 
for transparency and accountability, the study also 
analysed the issue of participation and transparency 
in SRMNCH issues. It has been established that there 
are several international human rights instruments that 
the Government of Malawi has ratified that the right to 
participate in the conduct of public affairs. Among other 
things this relates to participation in policy formulation, 

resource allocation, utilisation and accountability and 
service delivery with respect to SRMNCH. The rights that 
are central to participation, i.e. freedom of opinion and 
expression, peaceful assembly and association, the right 
to access to information, the right to equality and non-
discrimination are essential prerequisites for effective 
public participation are guaranteed in the Constitution and 
an array of legislation such as, the Local Government Act 
that sets out a decentralisation framework for devolution of 
power from central government to local authorities. 
Further, that the principle of participatory approach to 
development also underpins several of Malawi’s policies, 
including Malawi’s overarching policy, the Malawi Growth 
and Development Strategy II (MGDS II). Similarly, the 
National Health Policy (2012) provides for: community 
participation, entailing the empowerment of communities 
with adequate information to identify health problems, 
plan, implement, and monitor health service provision; 
transparency and confidentiality.

In line with these international, constitutional, statutory 
and policy provisions, several avenues are open for public 
participation in SRMCNH issues, and there are several 
actors in this regard. The state occupies a key position, 
whereas several civil society organisations also provide 
mechanisms for citizen engagement. There is some level 
of effort to ensure the participation environment includes 
minorities, vulnerable and marginalised groups. The highly 
consultative state party report compilation processes also 
provide a critical platform for citizen engagement and 
participation. There are also many sustainable and well 
established networks of voluntary action in the health 
sector, operating through FBOs and other community 
organisations, as well as through initiatives organised by 
HSAs and NGOs. Patient service charters and public service 
charters also provide a critical point for public participation 
and transparency. The decentralisation programme has 
established an institutional framework for community 
participation in planning through Village Development 
Committees (VDC) and Area Development Committees 
(ADC). 
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The challenges that have been documented with respect to 
citizen participation and duty bearer accountability show 
that: despite an awareness of their rights and expectations 
in regard to services and treatment, community members 
lack effective channels for communicating their priorities, 
exercising rights or ensuring accountability within the 
health system; the extent and effectiveness of community 
participation around government programmes depends 
in part on the motivation and capability of HSAs, who 
are normally the first point of contact, promoting local 
participation and providing information and services, 
yet their presence and effectiveness in communities 
vary greatly;  Similarly, the effectiveness of community 
mobilisation for collective action depends on chiefs, and 
these too vary greatly in their motivation and effectiveness 
with some cadres greatly affected by their inability to 
competently scrutinise key accountability documents and 
financial reports. Studies have also exposed the challenge 
of uncoordinated civic education efforts and that content 
is not standardised. The decentralisation framework 
is hampered by weak coordination of decentralization 
at national level; and underfunding of DIPs. The 
underrepresentation of women and low participation of 
vulnerable categories in the various participation structures 
is also a notable challenge. Another notable challenge 
is the lack of needs based evidence that is specific and 
factual, as well as hard statistics which can be used for 
engagement with duty bearers. CSOs were also found to 
lack the capacity to collect and compile relevant evidence 
for specific cases. Most importantly, studies have found 
that, while the Media has potential to serve as an effective 
interlocutor it was found that in the present economic 
and political context, it does not have the incentive to 
strategically promote citizen voice and accountability on 
service delivery issues without being prompted by other 
external actors.

Thus, whereas several avenues and actors are available 
to ensure citizen participation and state accountability in 
the SRMNCH sector, the lack of legislation with respect 
to access to information, poses a significant challenge. 
Secondly, the potential role of the decentralisation 
system in the monitoring of the use of resources and 

the performance of government service provision is 
undermined by lack of access to resources or the authority 
to perform this role. In addition, the procedures and 
structures for active and effective citizen engagement 
remain largely less institutionalised, leading to often times 
fewer systematic modes of engagement. Furthermore, 
another challenge was found to lie in the nature of 
organisations that work in the area of facilitating citizen 
engagement, in particular with respect to the knowledge-
base and practical ways of bringing about change.
On the whole, the analysis has established that, there 
is an increased scope for citizen participation in health 
sector-related decision making. However, mechanisms for 
provision of information in order to empower the citizenry 
need to be strengthened. There is also a need to ensure 
more effective responses to complaints and concerns about 
service delivery. 

In the final analysis the study has 
established that there is a significant 
level of state’s effort to improve sexual 
reproductive, maternal health and child 
health (new born and under 5), and 
the respect, protection and fulfillment 
of human rights around the cycle of 
accountability. 

There is a great variety of enforceable human rights 
recognized in Malawi’s constitution.  Barriers exist in 
terms of non-implementation, and enforcement of existing 
rights, and the requisite resource allocations to ensure that 
services are available, accessible and of good quality. 
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General Recommendations

Continued support should be directed to carrying out a:

1. Systematic review of reproductive health needs at 
country level focusing on innovative and participatory 
approaches to more familiar epidemiological 
methodologies with a focus on biomedical approaches 
and indicators.  This should lead to the identification 
of reproductive health needs, the determination of 
priorities and the development of programmatic 
responses to those needs.

2. There is a need to address the human resource gap 
in relation to SRMNCH services as well as address 
issues of the operationalization of the new concept of 
SRMNCH at the level of skills, knowledge, attitudes 
and management to integrate human rights-based 
approaches. 

3. Strengthen collaboration between SRMNCH providers 
and other players such as human rights actors, 
women’s health advocates, youth groups, researchers, 
and non-governmental organizations.

4. Putting in place a functional referral system to ensure 
that the full range of SRMNC health concerns are fully 
addressed

5. Ensure that there are functional monitoring and 
evaluation mechanisms for SRMNCH service delivery 
at all levels

6. Implement a robust advocacy programme for the 
promotion and protection of the human rights relating 
to SRMNCH, through a multi-sectoral group.

7. Design and implement an intensive information sharing 
and collaboration mechanism among the cross section 
of players

8. Develop and intensify measures for reaching under-
served groups.

9. SRMNCH encompasses more than the biomedical 
aspects entailing that different sectors should 
coordinate effectively to address the underlying 
determinants of poor SRMNCH. This should include 
initiatives for Educational opportunities for girls and 
women and the empowerment of women. 

Constitutional and legal protection and recognition of 
human rights
10. The release of the report containing the draft 

Termination of Pregnancy Bill by a Special Law 
Commission in July 2015 is welcomed and the bill 
should be taken forward in an expedited manner and 
passed in parliament.

11. The Gender Equality Act 2013, which at section 19 
contains the right to adequate sexual productive health 
rights needs to be disseminated and implemented, 
in this regard, the process of the development of an 
implementation and monitoring plan on the Act should 
be expedited.

12. In the medium to long term, government should take 
forward work of development of a comprehensive 
sexual and reproductive health framework.

13. The government should take forward the HIV and 
AIDS (Management and Prevention) bill, including 
its finalization, presentation and adoption in line with 
international human rights standards.

14. The government should ensure a supportive 
environment dialogue on the anti-homosexuality 
provisions of the panel code in line with international 
human rights standards.

15. Government should prioritize follow up and conclude 
the 2006 constitutional review report in terms of 
taking forward the right to health in the constitution.

16. Government should ensure that relevant laws that have 
been enacted should be followed up with commitment 
of funding for their enforcement, including 
development and execution of costed implementation 
plan.

17. There is to put in place measures for holding duty 
bearers accountable on commitments adopted at 
international level

18. Awareness raising interventions efforts on human 
rights relating to SRMNCH should be intensified 

19. The Law Commission should take forward the review 
and finalization of the prevention of Domestic Violence 
Act

20. This report concludes that marital rape occurs, legal 
measures to address marital rape should be taken 
forward including in the prevention of Domestic 
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Violence Act or Penal Code.
21. Services audit committees should be established to 

control drug stock outs and help in budgeting. Audited 
services could give insight into some of the causes of 
frequent failure in our health service delivery.

22. The government should disseminate and implement 
the Disability Act (2010), which contains the rights of 
persons with disabilities to access health care services 
without discrimination.  

23. The government should prioritise and expedite the 
tabling of the Access to Information Bill in Parliament 
for its enactment into law, given the centrality of an 
adequate legal framework on access to information 
in the promotion and protection of human rights, 
including, sexual, reproductive, maternal, and neonatal 
health rights. 

24. The government should ensure that the Access to 
Information Bill makes provision for the establishment, 
powers, and functions of an Independent Public 
Information Commission. This may be through setting 
up of a new institution, or designation of such a role to 
any of the appropriate existing institutions. .A robust 
and effective legal regime on access to information, 
depends to a large extent on the role of such a 
Commission to administer the relevant law, as well 
as play a regulatory and oversight function relating to 
access to information. The removal of provisions that 
established the Independent Information Commission 
from the Bill waters down the essence and significance 
of the access to information law. 

Unmet needs for family planning:
25. Investments should be made by the government and 

its development partners in long acting and permanent 
methods of family planning.

26. Family planning providers should conform to the 
availability, accessibility, acceptability and quality 
requirements in the provision of family planning 
information and services.

27. Awareness raising around the right to access 
information and sexual and reproductive health 
services outlined in the Gender Equality Act should be 
intensified.

28. The government and development partners should 
ensure that the costed implementation plan for family 
planning which was launched in September 2015 is 
adequately funded for its implementation.

Early and child marriages 
29. The government should disseminate and implement 

the Marriage Divorce and Family Relations Act and 
finalize the related constitutional review. 

30. The Convention on the Rights of the Child should be 
disseminated together with The Child Care Justice and 
Protection Act.

31. Age appropriate sexuality education in the schools 
should be intensified.

32. The government supported by its partners, including 
traditional leaders should intensify efforts to keep girls 
in school.

33. Small scale interventions aimed at keeping girls in 
school should be scaled up.

34. The parliamentary health committee should strengthen 
its oversight functions.

35. The government should ensure that multi-sectoral 
involvement and collaboration in the provision of 
comprehensive, sexual and reproductive health 
services is strengthened.  

36. The government should expedite decentralization 
reforms in the health system   in terms of recruitment, 
retention and discipline of human resources.

Budgeting 
37. Parliament should continuously increase family 

planning budgetary allocation.
38. The budgetary allocation, including the per capital 

budget allocation for sex and reproductive health and 
maternal and child health should be increased.

39. Health over sight institutions including district 
assemblies should carry out regular budget tracking 
and budget monitoring.

40. The treasury should ensure that it disburses allocations 
as passed by parliament in a timely fashion.

41. Independent Audit Committees should be rolled out 
and fully operationalised.

42. Service level agreements with CHAM should be 
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re-examined and necessary monitoring mechanisms 
should be put in place to avoid abuse. 

43. The government should expedite the introduction of 
the Compulsory ID system in Malawi, considering that 
40% of people being treated in one hospital was a non-
Malawi population

44. The government should put in place a mechanism for 
regular revision of the essential health packages. 

Remedial procedures and redress mechanisms 

Hospitals, Heath centre and village advisory committees
45. District councils should carry out regular resource 

mapping.
46. The parliamentary health committee should 

continuously monitor and verify disbursed figures,
47. The government needs to rationalize revenue collection 

before cuts are made to sexual, reproductive, maternal, 
child health services.

48. District Councils should lead the establishment and 
operationalisation of hospitals, health centre and 
village advisory committees.  The District Executive 
Committee should ensure these committees are in 
place and are functional.  Councilors should actively 
play on oversight role of health centre delivery at local 
level.

49. Patient Care Committees needs to be established at 
district and central hospital level.

50. The committees needs to take on patient complaints to 
be discussed at a higher management level and should 
be headed by someone not involved in the executive 
management, though executive management should 
attend all meetings. 

Quality Assurance Committees
51. Quality assurance committees headed by a Quality 

Assurance Manager need to be established and would 
make a big improvement in the delivery of quality 
health service.

52. Quality Assurance Committees should be able to pick 
up most of the short falls in the service provision before 
patients complain.

53. Pre-service and ongoing training should be 
strengthened to ensure health workers understand the 
right to health including the charter to patient’s rights.

Service Provision
54. The public display and dissemination of patient 

right’s and public service charters should be done 
systematically and be accompanied by display of 
redress mechanisms including information on where to 
address complaints.

55. All services provided in every department should 
be displayed especially in areas where many service 
providers could hold a different opinion.

Regulatory Bodies
56. The government should ensure that the capacity of 

regulatory bodies including the Nursing and Midwives 
Council in the area of human rights is strengthened.

57. The Medical Council as a regulatory body in 
the over sight functions it performs, as far 
as protection of patients’ rights is concerned 
should develop a strong working relationship 
with Malawi Human Rights Commission.                                                                                                                                      
The government should strengthen the role of MHRC 
to play its oversight role as well as its role of leadership 
in the promotion and protection of SRMNCH rights 
effectively. This should include provision of adequate 
budgetary allocations, and strengthening its enabling 
framework.

Recommendations on Marginalised and Vulnerable 
categories 
58. Develop and intensify measures for reaching under-

served groups.
59. Strengthen legislation, regulations and other measures 

to lessen marginalization of selected categories from 
SRMNCH services, e.g. setting affordable user fees for 
targeted services, reform of discriminatory laws and/or 
practices where women, children etc are concerned

60. Develop and intensify programmes that prioritise 
interventions for vulnerable groups, e.g. youth-friendly 
services for adolescents, intensified targeted provision 
of information on age-appropriate sexuality and sexual 
and reproductive health information to young people.

61. Implement a robust mechanism for ensuring universal 
and comprehensive coverage of SRMNCH services
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List of Key stakeholders

The following key stakeholders were involved in the study 
through the key stakeholder reference group and technical 
working group respectively:

1. Ministry of Health (Reproductive Health Unit, HIV and 
AIDS Unit …)

2. Ministry of Gender, Children, Disability and Social 
Welfare

3. Ministry of Justice and Constitutional Affairs
4. Department of Nutrition, HIV and AIDS
5. OHCHR
6. UNFPA
7. UNAIDS
8. UNICEF
9. WHO
10. Malawi Human Rights Commission
11. Nurses and Midwives Council of Malawi
12. Members of the Medical Council of Malawi
13. NGOs, Malawi Health Equity Network, IPAS, OXFAM 

GB, Action Aid, Save the Children, World Vision 
International, Women and Law in Southern Africa Trust 
(WILSA), Malawi, Women’s Legal Resources Center 
(WOLREC), NGO-NGC, NGO CRC. 

Technical Working Group

1. Ministry of Health
2. Reproductive Health Unit
3. UNFPA
4. UNDP
5. UNICEF
6. WHO
7. UN Women
8. MHRC

Appendix 1
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Table 1 Treaties applicable to SRMNCH ratified by the Government of Malawi

International Bill of Human Rights  Signature   Ratification  Accession  Succession  Reservations

International Covenant on Economic, Social 
and Cultural Rights

  22 Dec 1993  

Optional Protocol to the International Covenant 
on Economic, Social and Cultural Rights

International Covenant on Civil and Political 
Rights

22 Dec 1993 

Optional Protocol to the International Covenant 
on Civil and Political Rights

  11 Jun 1996 

International Convention on the Elimination of 
All Forms of Racial Discrimination

11 Jun 1996 

Women’s Human Rights  Signature  Ratification  Accession  Succession  Reservations

Convention on the Elimination of All Forms of 
Discrimination against Women

12 Mar 1987 

Optional Protocol to the Convention on the 
Elimination of Discrimination against Women

7 Sep 2000 

United Nations Convention against 
Transnational Organized Crime

13 Dec 2000 17 Mar 2005 

Protocol to Prevent, Suppress and Punish 
Trafficking in Persons, Especially Women and 
Children, supplementing the United Nations 
Convention against Transnational Organized 
Crime Preamble, supplementing the United 
Nations Convention against Transnational 
Organized Crime

17 Mar 2005  

Protocol against the Smuggling of Migrants by 
Land, Sea and Air, supplementing the United 
Nations Convention against Transnational 
Organized Crime

 17 Mar 2005

Protection from Torture, Ill-Treatment and 
Disappearance

 Signature  Ratification  Accession  Succession  Reservations

Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or 
Punishment

11 Jun 1996  

Optional Protocol to the Convention Against 
Torture

Rights of the Child  Signature  Ratification  Accession  Succession  Reservations

Convention on the Rights of the Child 2 Jan 1991  

Optional Protocol to the Convention on the 
Rights of the Child on the involvement of 
children in armed conflicts

7 Sep 2000 

Convention concerning the Prohibition and 
Immediate Action for the Elimination of the 
Worst Forms of Child Labour

19 Nov 1999 

Appendix 2
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Employment and Forced Labour  Signature  Ratification  Accession  Succession  Reservations

Convention concerning Occupational Safety 
and Health and the Working Environment

Not signed  

Convention on the Protection of the Rights of 
All Migrant Workers and Members of Their 
Families

Not signed       

IILO Convention on Maternity Protection Not ratified

WHO Framework Convention on Tobacco 
Control

Not ratified

Education  Signature  Ratification  Accession  Succession  Reservations

Convention against Discrimination in Education Not signed  

Refugees  Signature  Ratification  Accession  Succession  Reservations

Convention relating to the Status of Refugees 10 Dec 1987 

Protocol Relating to the Status of Refugees 10 Dec 1987 

Persons with Disabilities Signature Ratification  Accession Succession Reservations

Convention on the Rights of Persons with 
Disabilities

Signed Ratified

African Regional Conventions Signature Ratification Accession Succession Reservations

African [Banjul] Charter on Human and 
Peoples’ Rights

23 Feb 1990 17 Nov 1989

Convention Governing the Specific Aspects of 
Refugee Problems in 
Africa 

4 Nov 1987 

Protocol to the African Charter on Human and 
Peoples’ Rights on the 
Rights of Women in Africa 

25 May 2005

Protocol to the African Charter on Human and 
Peoples’ Rights on the 
Establishment of an African Court on Human 
and Peoples’ Rights 

9 Jun 1998  

African Charter on the Rights and Welfare of 
the Child 

13 Jul 1999  16 Sep 1999 
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Table 2 on Status of Malawi’s Compliance with State Party Reporting Obligations under the AU and UN 
Human Rights System

Instrument Date of Ratification/Accession State Party Reporting Status

1. Constitutive Act of the African Union (abrogated and 

replaced the OAU Charter)

03rd February 2003

2. African Charter on Human and Peoples’ Rights 17th November 1989 Initial Report submitted in 2013

Report scheduled to be considered by the African 

Commission in its October 2014 session.

3. African Charter on the Rights and Welfare of the 

Child

16th September 1999 None (No report ever submitted)

To cross check with Justice

4. AU Protocol to the African Charter on Human and 

Peoples’ Rights on the Rights of Women

25th May 2005 None (No report ever submitted), reports are sup-

posed to be submitted under article 62 of the African 

Charter on Human and Peoples Rights. Malawi has 

not submitted any report under this provision.

To cross check with Justice

4. Convention Governing the Specific Aspects of Refu-

gee Problems in 

Africa

4th November 1987 (Convention does not impose reporting obligations on 

signatories)

6. UN International Covenant on Civil and Political 

Rights

22nd December 1993 Report submitted March 2012,

Malawi Government appeared before the UN Com-

mittee on Human Rights where the Report was con-

sidered in July, 2014. The UN Committee submitted 

its concluding observations to Malawi Government

7. UN International Covenant on Economic, Social and 

Cultural Rights

22nd December 1993 None

Malawi is in the process of compiling the report. Fol-

low up with Mr. Pacharo Kayira for more details

8. UN Convention on the Elimination of all Forms of 

Discrimination Against Women

12 March 1987 Report last submitted in 2008. 

(Process of compiling next report in process, follow up 

with Ministry of Gender for an update on the process)

9. UN Convention Against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment

11th June 1996 None

Malawi is in the process of compiling the report. Fol-

low up with Mr. Pacharo Kayira for more details

10. UN Convention on the Rights of the Child 2nd January 1991 Initial Report submitted in the year 2000, and second 

periodic state party report was submitted in the year 

2009. 

Process of compiling next report in process, follow up 

with Ministry of Gender for an update on the process)

11. UN Convention  on the Political Rights of Women 1996 None (no report ever submitted)

12. Un Convention on the Nationality of married women 1997 None (no report ever submitted)
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12. United Nations Convention against Transnational 

Organized Crime

17 March 2005 None

13. Protocol to Prevent, Suppress and Punish Trafficking 

in Persons, Especially Women and Children, sup-

plementing the United Nations Convention against 

Transnational Organized Crime Preamble, supple-

menting the United Nations Convention against 

Transnational

 Organized Crime

17 March 2005 None

14. UN Convention on the Elimination of all Forms of 

Racial Discrimination

11th June 1996 None

15. UN Convention relating to the Status of Refugees 10th December 1987 None



72

1. H Chingaipe and T Kachika “Assessment of Democratic 
Governance in Malawi: Political Participation, Civic Ed-
ucation and Democratic Accountability” commissioned 
by UNDP, (2014)

2. H. Chingaipe and C. Msukwa, Whose Voice? Citizen 
Participation and Influence in Public Policy Processes in 
Malawi

3. Chinsinga et al Local Perceptions, Participation and Ac-
countability in Malawi’s Health Sector Report 2 (2013) 
Oxford Policy Management at  www.oecd.org/derec/
norway/NORWAY_LocalPerceptiosParticipationAc-
countabilityinMalawisHealthSector.pdf

4. AL Chiweza and F Tembo “Strengthening Citizen De-
mand for Good Governance: Making it Happen through 
the Liwu Lathu Pilot Projects in Malawi” MWANANCHi 
Working Paper 2, May 2012 at http://static1.1.sqspcdn.
com/static/f/641261/21091365/1354097575597/
Strengthening+citizen+demand+for+good+gover-
nance+-+Malawi+FINAL.pdf?token=pSYyjcTL9FFb-
TOGgy83K8BHP5Rs%3D 

5. Committee on Economic, Social and Cultural Rights, 
General Comment No. 14, The Right to the High-
est Attainable Standard of Health, UN Doc. No. 
E/C.12/2000/4 (2000)

6. Lis Dhundale “Public Participation Compliance” (2013) 
The Danish Institute for Human Rights

7. Family Planning Association of Malawi, (2009) 
National Mapping Exercise to Identify Organizations 
Engaged in Sex Work Interventions and Hot Spots for 
Sex Workers.

8. Government of Malawi: The Constitution, the Preven-
tion of Violence Act, the Public Health Act, the Child 
Care Protection and Justice Act, and other Legislations

9. Government of Malawi, 2006, Biological and Be-
havioural Surveillance Survey.  

10. Government of Malawi, Ministry of Gender, Child Wel-
fare and Community Services, (2005), Report on the 
Study on Violence against Children in Malawi

11. Government of Malawi, National AIDS Commission 
(2003), The Malawi HIV and AIDS Policy: A Call To 
Renewed Action 

12. Government of Malawi, National AIDS Commission, 
(2009), National HIV Prevention Strategy 2009 – 2013

13. Government of Malawi, (2008), National HIV and 
AIDS Action Framework (2009-2012)

14. Government of Malawi, (2009), National Sexual and 
Reproductive Health Rights Policy

15. Government of Malawi, National Statistics Office, 
(2010) Demographic and Health Survey.

16. Government of Malawi, National Statistics Office, 
(2008) Population and Housing Census Report.

17. Government of Malawi, Malawi MGD Endline survey 
2014

18. Government of Malawi, Malawi Demographic and 
Health Survey (2010)Government of Malawi, “The 
Roadmap for Accelerating the Reduction of Mater-
nal and Neonatal Mortality and Morbidity in Malawi, 
(2005) 

19. Government of Malawi, Malawi Child Health Strategy 
2013 – 2020

20. Government of Malawi, Ministry of Health, “Abortion 
in Malawi: Results of a Study of Incidence and Magni-
tude of Complications due to Unsafe Abortion Report” 
(2011)

21. Government of Malawi, Malawi 2010 EmONC Needs 
Assessment Final Report (2011)

22. Government of Malawi, Ministry of Gender, Children, 
Disability and Social Welfare and National Statistics 
Office, Gender Based  Violence Survey: A Baseline 
Report of 17 Districts in Malawi, 1st Edition, 2013

23. Government of Malawi Child Health Strategy 2013 – 
2020

24. Government of Malawi CEDAW Reports
25. Government of Malawi UPR Reports
26. Government of Malawi, The National Sexual and Re-

productive Health and Rights Strategy p. 1
27. S. Gruskin et al “Ensuring Sexual and Reproductive 

Health for People Living with HIV: An Overview of Key 
Human Rights”  Reproductive Health Matters, (2007), 
15(29 Supplement):4–26, p.4 Policy and Health Sys-
tems Issues

28. KD Hoffmann “The Role of Social Accountability in 
Improving Health Outcomes: Overview and Analysis 
of Selected International NGO experiences to Advance 
the Field” (2014), Washington DC Core Group

29. IPPF, Sexual and Reproductive Health and Rights: the 
Key to Gender Equality and women’s Empowerment, 
at http://www.ippf.org/sites/default/files/2020_gen-
der_equality_report_web.pdf 

Bibliography



73

30. Government of Malawi, The Sixth Periodic Report 
on the Convention on the Elimination of all Forms 
of Discrimination Against Women  at http://www.
refworld.org/cgi-bin/texis/vtx/ain?page=publish-
er&docid=49ad2bd32&skip=0&publisher=CE-
DAW&type=STATEPARTIESREP&querysi=Malawi&-
searchin=title&sort=date 

31. Ipas, Unsafe Abortion Common in Malawi at http://
www.ipas.org/en/News/2014/January/Unsafe-abor-
tion-common-in-Malawi.aspx, 

32. E. Jackson et al, A Strategic Assessment of Unsafe 
Abortion in Malawi, Reproductive Health Matters 
2011;19(37):133–143

33. J Levison et al Qualitative assessment of attitudes 
and knowledge on preterm birth in Malawi and within 
country framework of care, BMC Pregnancy and 
Childbirth 2014, 14:123http://www.biomedcentral.
com/1471-2393/14/123 

34. E. Kuchingale Early perinatal mortality at kakamega 
provincial general hospital  MMed thesis.

35. Maternity Worldwide Saving Lives in Child Birth at 
http://www.maternityworldwide.org/what-we-do/
malawi/

36. Chisale Mhango et al Strategic Assessment of Unsafe 
Abortions in Malawi, RHM http://www.rhm-elsevier.
com/article/S0968- 8080(11)37563-5/abstract

37. N. Pillay, The Lancet, Volume 381, No. 9873, p1159–
1160, ( 2013)

38. OHCHR Assessment Guide: Assessing the Cycle of 
Accountability for Maternal* And Child Health* And 
Human Rights

39. United Nations, Concluding Observations on the Initial 
Malawi State Party Report on the United Nations  
Convention on the Rights of the Child available at  
http://www.law.yale.edu/rcw/rcw/jurisdictions/afe/
malawi/Malawi_CRC_Report_2002.pdf 

40. United Nations, Committee on the Elimination of Dis-
crimination Against Women CEDAW/C/MWI/CO/6 
(2010)

41. United Nations Concluding Observations by the UN 
Human Rights Committee on Malawi’s State Party 
Report on the ICCPR 

42. United Nations Report of the Special Rapporteur on the 
Right to Food to Malawi United Nations Committee on 
the Rights of the Child General Comment Number 4 on 
Adolescents Health and Development in the  Context 
of the Convention on the Rights of the Child. CRC/
GC/2003/4 

43. United Nations Human Rights Council A/HRC/21/22, 
Technical Guidance on the Application of a Human 
Rights-Based Approach to Implementation of Policies 
and Programmes to Reduce Preventable Maternal 
Morbidity and Mortality, at http://www2.ohchr.org/
english/issues/women/docs/A.HRC.21.22_en.pdf 

44. UN Committee on Economic, Social and Cultural 
Rights, General Comment 14 on the Right to Health in 
2000. 

45. United Nations Committee on Economic, Social and 
Cultural Rights General Comments 1, 11, 12, 13, 14,15, 18 
and 21, http//www2.ohchr.org/English/bodies/cesr/
comments.htm 

46. United Nations Declaration on the Right to Develop-
ment adopted by the General Assembly  Resolution A/
RES/41/128 of 4th December, 1986, article 1

47. UNAIDS The Gap report, UNAIDS 2014 
48. UNFPA http://www.unfpa.org/gender/violence.htm
49. UNFPA Guidelines on Reproductive Health at http://

www.un.org/popin/unfpa/taskforce/guide/iatfreph.gdl.
html 

50. United Nations Beijing Declaration and Platform for Ac-
tion, paragraph 112. And Beijing+5 Political Declaration

51. Vienna Declaration and Programme of Action
52. WHO, UNICEF, UNFPA, The World Bank, and the 

United Nations Population Division. Trends in Maternal 
Mortality: 1990 to 2013. Geneva, World Health Organi-
zation, (2014), 

53. WHO, Unsafe Abortion 14 (2004), Available at http://
www.who.int/reproductive-health/publications/un-
safe_abortion_estimates_04/estimates.pdf  

54. WHO Safe abortion Guidance docu-
ment 2012. Economic cost of unsafe abor-
tion page 26  http://apps.who.int/iris/bitstre
am/10665/70914/1/9789241548434_eng.pdf?ua=1





Published by
United Nations Population Fund Malawi Country O� ice
Evelyn Court, Area 13, P.O. Box 30135, Lilongwe, Malawi.
Tel:+265 1 771 444

malawi.unfpa.org


