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Preventing sexual violence against children in 
conflict:  The changes in law that need to happen1 
 

While international criminal courts and tribunals have played a 
significant role in developing and clarifying international criminal law 
relating to sexual violence in conflict over the last 20 years, 
international justice is out of reach for many survivors and has 
limited capacity, able to prosecute only the most serious offenders.  
 
Strengthening domestic criminal legislation and the capacity of 
national justice systems to enable countries to prosecute offenders 
themselves is, therefore, key to closing the impunity gap and 
preventing sexual violence. 
 
Our research has revealed some truly shocking laws and legal 
procedures in countries affected by sexual violence in conflict that 
make children even more vulnerable to these horrible crimes.  But 
our research also reveals that many countries are taking steps to 
reform their laws to reduce impunity for sexual violence and to 
make it easier for survivors, including children, to access justice.   
 
National legal reform must remain on the international agenda as 
global efforts to prevent sexual violence in conflict continue to 
gather pace. 
 
                                                
1 This Policy Brief was written by Ashley Jones, Save the Children  
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1. INTRODUCTION 
 

Rape and sexual violence in conflict are clearly outlawed by international criminal, humanitarian and 
human rights laws, as well as most national laws. Nevertheless these horrific crimes remain endemic 
in many conflicts all over the world – from the Democratic Republic of Congo (DRC) to 
Afghanistan, from Colombia to Somalia – and perpetrators are rarely brought to justice.  

The UK government has committed to using its G8 presidency in 2013 to raise awareness of the 
issue and campaign for stronger international and national action, including through its Prevention of 
Sexual Violence Initiative. The Declaration on Preventing Sexual Violence in Conflict, adopted by the 
G8 foreign ministers in London on 11 April 2013, recognised the extent of the problem and 
committed to a wide range of measures to address the issue, including specifically those to help 
protect and prevent conflict-related sexual violence against children.2 

In April 2013, Save the Children published a report, Unspeakable Crimes Against Children, highlighting 
the fact that children, especially girls, constitute a significant proportion of survivors of sexual 
violence in conflicts, in some cases the majority, and therefore efforts to prevent, protect and 
respond to sexual violence must recognise and include the gender- and age-specific needs and 
vulnerabilities of survivors.  

While international criminal courts and tribunals have played a significant role in developing and 
clarifying international criminal law relating to sexual violence in conflict over the last 20 years, 
international justice is out of reach for many survivors and has limited capacity, able to prosecute 
only the most serious offenders. Strengthening domestic criminal legislation and the capacity of 
national justice systems to enable countries to prosecute offenders themselves is therefore key to 
closing the impunity gap and preventing sexual violence. The difficulties and scale of this task are 
enormous: for example, of 14,200 reports of rape registered in South Kivu, DRC, between 2005 and 
2007, only 2% of perpetrators were brought to justice.3  

Law reform is only one aspect of the wide-ranging international and national action that is needed to 
address the problem, but it is an essential stepping stone to achieving long-term improvements for 
survivors and future potential victims of sexual violence in conflict-affected countries, including 
children. National criminal laws must be compliant with international standards, and survivors must 
be empowered to access justice through the implementation of gender- and age-sensitive 
procedures in criminal justice systems. 

Equally important in terms of preventing sexual violence in the first place, however, is ensuring that 
national legal frameworks promote equality and address entrenched gender discrimination, 
recognising that discriminatory laws and policies help to perpetuate cultures where discrimination 
against women and children, including through gender-based violence, is tolerated. Unless such 
norms are addressed in stable conditions, the disruption and breakdown of social order during 

                                                
2 Foreign and Commonwealth Office, G8 UK 2013, Declaration on Preventing Sexual Violence in Conflict, adopted in London on 11 April 
2013, available at: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/185008/G8_PSVI_Declaration_-
_FINAL.pdf  
3 UNDP, United Nations Fund for Action Against Sexual Violence in Conflict. Available at http://mptf.undp.org/factsheet/fund/UNA00  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/185008/G8_PSVI_Declaration_-_FINAL.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/185008/G8_PSVI_Declaration_-_FINAL.pdf
http://mptf.undp.org/factsheet/fund/UNA00
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conflict will inevitably continue to lead to increased levels of sexual violence, both when a conflict 
begins and when active conflict ends.   

Although many of the issues discussed are relevant to all survivors of sexual violence, in this report 
Save the Children is particularly concerned with highlighting reforms to protect child survivors and 
empower them to seek justice. 

 
2. EFFECTIVE AND COMPREHENSIVE CRIMINALISATION OF 

RAPE AND SEXUAL VIOLENCE 
 

A. International Law Standards  
 

International humanitarian law (IHL) clearly prohibits rape and other forms of indecent assault during 
armed conflict,4 and affords special protection to women and children.5 This prohibition has reached 
such normative status that it is now widely accepted as a principle of customary international law 
binding on all States irrespective of which treaties or conventions they have ratified.6 While rape 
during international armed conflicts constitutes a grave breach of the Geneva Conventions attracting 
criminal responsibility, this was not the case for rape committed during non-international armed 
conflicts. The G8 foreign ministers importantly declared in April 2013 that all wartime rape will 
constitute grave breaches of the Geneva Conventions and thus amount to a war crime under IHL, 
giving the G8 countries the responsibility to seek out and prosecute perpetrators.7 

Rape and other specified forms of sexual violence can also constitute war crimes and crimes against 
humanity under international criminal law (whether within an international or an internal armed 
conflict) when the threshold criteria for such crimes are met.8 Jurisprudence from international 
criminal courts and tribunals has been instrumental in clarifying and expanding the definitions of rape 
and sexual violence, including shifting the focus away from viewing such an offence as a crime against 
the honour or chastity of the victim to defining it as a violation of their individual rights and physical 
integrity.9 Although the precise definition of rape varies under international criminal law,10 key 
minimum standards have emerged from the jurisprudence of international criminal courts and 
tribunals, as well as from human rights treaty bodies.11 As a minimum, national laws penalising rape 
and sexual violence must comply with human rights and humanitarian laws and ensure that all 
survivors, including women and girls, have equal access to justice. The Rome Statute of the 
International Criminal Court (ICC)(Rome Statute) establishes important procedural and evidentiary 
                                                
4 See Common Article 3 to the First, Second and Third Geneva Conventions, Article 75(2)(b) of Additional Protocol I (1977) and Article 
4 of Additional Protocol II (1977). 
5 Article 76(1) of Additional Protocol I (1977). Article 77(1) explicitly protects children against indecent assault. 
6 http://www.icrc.org/customary-ihl/eng/docs/v1_cha_chapter32_rule93#Fn_83_8  
7 http://www.crin.org/resources/infodetail.asp?id=30766  
8 Rape and sexual violence are explicitly listed in Articles 7 and 8 of the Rome Statute, as well as the Statutes of the International Criminal 
Tribunals for the former Yugoslavia and Rwanda, in the definition of war crimes and crimes against humanity.  
9 R Manjoo and C McRaith, ‘Gender-based violence and justice in conflict and post-conflict areas’, Cornell International Law Journal, 44, 11, 
2011, p 21. 
10 For example, the definitions of rape differ in the jurisprudence of the International Criminal Court, the International Criminal Tribunals 
for the former Yugoslavia (ICTY) and Rwanda (ICTR) and the Special Court for Sierra Leone (SCSL). 
11 Including judgments from the ICTY, ICTR and SCSL and jurisprudence from international and regional human rights treaty bodies and 
courts.  

http://www.icrc.org/customary-ihl/eng/docs/v1_cha_chapter32_rule93#Fn_83_8
http://www.crin.org/resources/infodetail.asp?id=30766


5 

 

 

safeguards to protect child victims and witnesses involved in criminal cases, including those involving 
allegations of sexual violence.12 

International human rights instruments (applicable in both peacetime and at times of war) also 
prohibit rape and sexual violence, in particular the right not to be subject to torture or cruel, 
inhuman or degrading treatment.13 The UN Convention on the Rights of the Child (UNCRC) and 
the African Charter on the Rights and Welfare of the Child (ACRWC) specifically protect children 
from such abuse and require States to take action to promote the physical and psychological 
recovery and reintegration of the child victim.14 In order to fulfil their responsibility to protect 
citizens from such violations, States have a positive obligation to “enact criminal-law provisions 
effectively punishing rape and to apply them in practice through effective investigation and 
prosecution”.15 Jurisprudence from regional human rights treaty bodies has been instrumental in 
expanding on what this obligation entails. For example, the European Court of Human Rights ruled 
that “any rigid approach to the prosecution of sexual offences, such as requiring proof of physical 
resistance… risks leaving certain types of rape unpunished and thus jeopardising the effective 
protection of the individual's sexual autonomy”.16  

Specific regional instruments are also emerging. For example, the Great Lakes Protocol on the 
Prevention and Suppression of Sexual Violence Against Women and Children (Great Lakes 
Protocol), signed by all 11 Member States of the Great Lakes Region, explicitly recognises rape and 
sexual violence as international crimes and requires Member States to address impunity through 
establishing legal frameworks to prosecute perpetrators as well as national and regional mechanisms 
for providing legal, medical and social assistance to survivors. The Great Lakes Protocol explicitly 
recognises that children under 18 are impacted as a specific category and requires Member States to 
comply with the UNCRC when addressing crimes against children.17  

All forms of gender-based violence taking place in war or peacetime, including rape and sexual 
violence, discriminate against women and girls in violation of international human rights norms, in 
particular the UN Convention on the Elimination of All Forms of Discrimination against Women 
(CEDAW).18 Gender-based violence also impairs survivors’ enjoyment of other rights and freedoms, 
including rights to liberty and security of person, equal protection under the law, and the highest 
attainable standard of health, education and development. States have a positive obligation to 
eliminate not only gender-based violence perpetrated by public authorities, but also violence inflicted 
by private parties. Under general international law and specific human rights treaties, States will be 

                                                
12 See, eg, Articles 36(8)(b), 42(9), 43(6), 54(1)(b), 68(1)(2), of the Rome Statute (1998).  
13 Including Articles 2, 5(a) and 6 of the UN Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), the 
UN Convention against Torture and Article 7 of the International Covenant on Civil and Political Rights (ICCPR). In addition to these UN 
treaties, other instruments have dealt more specifically with the issue of violence against women, including the UN Declaration on the 
Elimination of Violence against Women and the 1995 Beijing Platform for Action. Each of the regional human rights treaties also prohibits 
torture. 
14 Articles 34 and 37 of the UN Convention on the Rights of the Child (UNCRC). 
15 M C v Bulgaria (Application No. 39272/98). judgment of 4 December 2003, para 153. 
16 M C v Bulgaria (Application No. 39272/98), judgment of 4 December 2003, para 148-187. 
17 Great Lakes Protocol on the Prevention and Suppression of Sexual Violence against Women and Children, November 2006. Available 
at: http://www.internal-
displacement.org/8025708F004BE3B1/(httpInfoFiles)/381B8D820A51C229C12572FB002C0C5B/$file/Final%20protocol.Sexual%20Violence
%20-%20En.pdf (Great Lakes Protocol). 
18 Committee on the Elimination of Discrimination against Women (CEDAW Committee), General Recommendation 19, Violence against 
women, UN Doc. A/47/38 (1992). 

http://www.internal-displacement.org/8025708F004BE3B1/(httpInfoFiles)/381B8D820A51C229C12572FB002C0C5B/$file/Final%20protocol.Sexual%20Violence%20-%20En.pdf
http://www.internal-displacement.org/8025708F004BE3B1/(httpInfoFiles)/381B8D820A51C229C12572FB002C0C5B/$file/Final%20protocol.Sexual%20Violence%20-%20En.pdf
http://www.internal-displacement.org/8025708F004BE3B1/(httpInfoFiles)/381B8D820A51C229C12572FB002C0C5B/$file/Final%20protocol.Sexual%20Violence%20-%20En.pdf
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liable for violations by private actors if they fail to act with due diligence to prevent, investigate and 
punish acts of violence.19 

Yet despite this host of international law norms prohibiting rape and sexual violence and the 
obligations on States to take effective action to prosecute and punish perpetrators, rape and other 
forms of sexual violence are rarely prosecuted in most conflict-affected countries. It is essential that 
States adopt and enforce effective and comprehensive domestic legislation criminalising sexual 
offences in accordance with international standards. The UN Security Council has emphasised the 
“responsibility of all States to put an end to impunity and to prosecute those responsible for 
genocide, crimes against humanity and war crimes, including those relating to sexual violence against 
women and girls”.20 

A UN expert group produced a report in 2008 entitled Good Practices in Legislation on Violence Against 
Women, containing detailed guidance on every stage of the content, implementation and 
enforcement of domestic legislation to address violence against women, including outlining the 
importance of providing comprehensive and integrated support services to assist survivors.21 
Similarly, the Great Lakes Protocol contains model legislation for Member States in the region to 
prevent, suppress and respond to sexual violence against women and girls.22 In relation to ensuring 
that the criminal justice process is appropriate for and respects the rights of child victims, the UN 
Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime (the UN Guidelines) 
set out internationally recognised standards of good practice to assist States in adapting their 
national justice systems to be accessible, supportive and protective of child victims.23  

Holding States accountable for failing to comply with their international obligations is a difficult task, 
especially in conflict-affected countries where the rule of law is compromised. A recent interesting 
development in this regard, however, is a lawsuit filed by eight survivors of sexual violence from the 
post-election violence in Kenya in the High Court of Kenya. They are suing the government for 
failing to protect them and investigate their allegations of international crimes and for failing to 
provide adequate support services such as counselling, treatment and protection.24  

More generally, monitoring of State compliance happens through UN or other treaty bodies that can 
sometimes make a decision on whether a violation exists and then make recommendations to States 
on how to improve compliance. As we will see below, vast improvements have been made in the 
criminal laws of many conflict-affected States to penalise rape and other sexual violence against 
women. However, significant problems remain, especially with regard to implementing and enforcing 
such laws in national criminal justice systems. 

 

                                                
19 See CEDAW Committee, General Comment 19, para 9. 
20 UN Security Council Resolution 1325 on Women, Peace and Security (2000). 
21 UN Expert Group, Good Practices in Legislation on Violence against Women, United Nations Office in Vienna, May 2008 
http://www.un.org/womenwatch/daw/egm/vaw_legislation_2008/Report%20EGMGPLVAW%20(final%2011.11.08).pdf, p 28 (UN Expert 
Group). 
22 See note 16 (Annex 1). 
23 ECOSOC Resolution 2005/20 of 22 July 2005, adopting the Guidelines on Justice in Matters involving Child Victims and Witnesses of 
Crime. Available at: http://www.un.org/en/pseataskforce/docs/guidelines_on_justice_in_matters_involving_child_victims_and.pdf  
24 http://www.irinnews.org/Report/97516/Post-election-rape-survivors-sue-Kenyan-government  

http://www.un.org/womenwatch/daw/egm/vaw_legislation_2008/Report%20EGMGPLVAW%20(final%2011.11.08).pdf
http://www.un.org/en/pseataskforce/docs/guidelines_on_justice_in_matters_involving_child_victims_and.pdf
http://www.irinnews.org/Report/97516/Post-election-rape-survivors-sue-Kenyan-government
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B. National criminal laws 
 

The international instruments outlined above require State Parties to enact comprehensive legal and 
policy frameworks to address sexual violence – in conflict and peacetime – including through the 
adoption of effective legislation to criminalise rape and sexual violence and effective national 
enforcement mechanisms. Additionally, States should also ensure that the Rome Statute is fully 
incorporated into national law so that international crimes are recognised as national crimes and 
prosecutable within the ordinary criminal justice system. Increasing the prosecution of offenders is 
essential in order to tackle impunity, provide justice to the victims of such crimes and prevent sexual 
violence in the long term. 

I) Broad definition of sexual violence 
 

National legislation should define crimes of rape and sexual violence broadly to ensure that all forms 
of sexual abuse are captured in accordance with international standards. This should include all 
forms of sexual violence listed in the Rome Statute and Common Article 3 of the Geneva 
Conventions, including sexual slavery, enforced prostitution, forced pregnancy and enforced 
sterilisation. Colombia amended its penal code in 2000 to bring national legislation in line with IHL, 
but failed to include key violations, including sterilisation and forced pregnancy.25 

Definitions of crimes of sexual violence should be characterised as assaults on the physical or bodily 
integrity of the victim, and references to dishonour or the chastity of the victims should be removed. 
Sexual assaults against men and boys should be explicitly included to ensure the definition does not 
limit the crime to acts against women and girls. In Afghanistan, there have been reports of boys 
being abducted and raped by regional Afghan commanders and soldiers, yet Afghan law criminalising 
rape and other forms of sexual violence (the Law on the Elimination of Violence Against Women) 
only applies to women and girls, and male rape is not recognised as a crime.26  

The UN Expert Group recommends that specific offences of rape and indecent assault be replaced 
with a broad definition of ‘sexual assault’, which is graded according to the harm inflicted.27 In 
Prosecutor v Akayesu, the International Criminal Tribunal for Rwanda defined rape for the first time as 
“a physical invasion of a sexual nature”.28 Such definitions avoid limiting the concept of rape to 
certain prescribed forms of penetration and move the focus away from the conduct of the victim. 
The Sudanese Criminal Code, for example, defines sexual intercourse for the purposes of rape as 
“penetration of the vagina and anus”, which excludes forced penetration of the mouth or 
penetration with objects such as guns.29  

In terms of punishment, criminal laws should specify the minimum and maximum punishments for a 
conviction for rape, with a list of aggravating circumstances (such as the vulnerability of the victim, 
the abuse of power and the presence of multiple perpetrators) which have the effect of increasing 

                                                
25 Law 599 of the Colombian Penal Code. 
26 See Article 5 of the Afghan Law on the Elimination of Violence Against Women 2009. 
27 See note 20 (p 28). 
28 The Prosecutor versus Jean-Paul Akayesu, (ICTR-96-4-T), judgment, para 598. 
29 See Sections 145(2), 148(1) and 149 of the Sudanese Criminal Code. For a description of the law and recommendations for reform, see 
Redress, Reforming Sudan’s Legislation on Rape and Sexual Violence, Position Paper, September 2008. Available at: 
http://www.redress.org/downloads/country-reports/Position%20Paper%20Rape%205%20SEPT%2008%20_3_.pdf  

http://www.redress.org/downloads/country-reports/Position%20Paper%20Rape%205%20SEPT%2008%20_3_.pdf
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the severity of the crime and consequently the punishment. This approach limits judges’ discretion to 
award lenient sentences and helps to ensure that punishments are proportionate to the gravity of 
the crime.30  

II) Evidentiary hurdles 
 

Overly narrow and burdensome rules of evidence (ie, those determining whether an alleged fact is 
established or disproven) tend to operate unfairly against survivors of sexual violence and risk, 
leaving certain types of sexual assault unpunished. They also discourage reporting and lead to re-
traumatisation of the survivor because of invasive questioning and discriminatory presumptions made 
against survivors.  

In cases of sexual violence, the issue of consent is usually the most controversial evidentiary hurdle 
for survivors. Rules that require the survivor to prove lack of consent by showing that physical force 
was used, or that require the survivor’s evidence to be corroborated, are unfair to the survivor and 
are contrary to international standards.31 An extreme example is Sudan, where legislative silence on 
the evidentiary rules that apply to rape means that judges may require the rape to be proved 
according to the rules for adultery, which require four male witnesses to testify that penetration 
took place in order for the prosecution to succeed (unless the perpetrator confesses).32 

To ensure children are adequately protected, legislation should specify that children under 18 are 
incapable of giving consent to sexual acts and therefore that any serious sexual penetrations or 
assaults committed against a child constitute rape or other sexual offences without the need for the 
prosecution to prove an absence of consent as a legal element of the crime.33 This definition of a 
child as a person aged under 18 is in line with the UNCRC and the ACRWC.34 India has introduced 
a specific law to deal with sexual offences against children: the Protection of Children from Sexual 
Offences Act 2012. This law excludes any consideration of consent from the definitions of the 
various sexual offences under the Act for all persons under the age of 18.35  

Furthermore, consent should not be inferred from a survivor’s prior sexual conduct, reputation, 
clothes or dishonesty, and such evidence should be explicitly declared to be inadmissible.36 
Guatemala criminalised sexual violence in 2009, but the law requires victims to prove their 
“honesty” for the prosecution to be pursued.37 Such legal requirements are discriminatory and risk 
re-victimising the survivor, and should be removed.38 

                                                
30 See note 20 (p 28) and note 28 (Redress, p 33). This complies with the international law principles of criminal punishment. 
31 See note 20, (p 28) and ICC Rules of Evidence and Procedure, Rules 63(4) and 70. 
32 See note 28 (Redress, p 23). 
33 Although international law does not specify a specific age of consent and state practice varies, the UNCRC requires States to protect 
children (defined in Article 1 as persons under 18) from all forms of sexual violence. 
34 Article 2 of the African Charter on the Rights and Welfare of the Child, OAU Doc. CAB/LEG/24.9/49, 1990, entered into force 29 
November 1999. 
35 The Indian Protection of Children from Sexual Offences Act 2012 [No. 32 of 2012]. For a summary of the other changes introduced by 
this new law, see: http://pib.nic.in/newsite/erelease.aspx?relid=84409  
36 See, eg, ICC Rules of Procedure and Evidence, Rules 70 and 71. 
37 K Musalo, E Pellegrin and S Roberts, ‘Crimes without punishment: Violence against women in Guatemala’, Hasting’s Women’s Law 
Journal, 21, 161, 2010, p 185. Available at: http://cgrs.uchastings.edu/pdfs/MUSALO%20Final%204_19.pdf  
38 See note 20 (p 49). 

http://pib.nic.in/newsite/erelease.aspx?relid=84409
http://cgrs.uchastings.edu/pdfs/MUSALO%20Final%204_19.pdf
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Law reform in the DRC and India 

The DRC amended its penal code in 2006 to criminalise rape and sexual violence, expand the 
definitions of those crimes to meet international standards and substantially increase the penalties 
available. Important procedural changes mean that evidence of a victim’s dress, prior sexual 
behaviour and credibility can no longer in theory be admitted against them.39 Positive procedural 
changes also mean that trial must take place within three months and be in closed hearings.40  

In India, recent amendments to the Indian Evidence Act 1872 through the Criminal Law 
(Amendment) Act 2013 have introduced important changes to the evidential rules required to prove 
lack of consent in cases of rape. Evidence of character or previous sexual experience is explicitly 
stated to be not relevant to the issue of consent, and there is an automatic presumption that 
consent is lacking where a woman has testified that she did not consent.41  

 
III) Removal of discriminatory defences  

 
Certain defences or exemptions in relation to sexual offences are discriminatory against women and 
girls because they allow an accused to escape conviction too readily. These defences and exemptions 
should be removed. In Guatemala, for example, the criminal code provides that “the forgiveness of 
the victim” removes the criminal responsibility of the party accused of sexual violence.42 Another 
overtly discriminatory defence is that relating to subsequent marriage, which allows a rapist to 
escape prosecution by marrying the survivor after an attack has taken place.43 India’s recent legal 
reforms to improve its criminal laws on rape and sexual violence included the removal of this 
defence (although rape within an existing marriage is still a valid exception).44 

Although marital rape is clearly established as a violation of international human rights law, not all 
countries have adopted laws criminalising it, and in certain countries marriage remains an exemption 
to the definition of rape. The importance of effective laws criminalising marital rape and domestic 
violence to improve gender equality more generally is discussed further below. 

IV) Removal or reform of counter-offences for survivors 
 

Legal systems permitting criminal charges to be brought against survivors of rape or sexual assault 
for adultery, sex outside marriage or other so-called ‘moral crimes’ must reform their criminal law 

                                                
39 See AIDS-Free World, Background Paper: An analysis of domestic and international laws relating to rape and sexual violence in the Democratic 
Republic of the Congo, October 2009. Available at: http://www.aidsfreeworld.org/Our-Issues/Legal-
Work/~/media/Files/Legal%20Work/legal%20landscape.pdf. 
40 Although the 2006 reforms were a significant improvement for survivors of rape, the DRC Penal Code still falls short of international 
standards by failing to recognise marital rape or domestic violence, and implementation remains weak, with the result that the reforms 
have yet to lead to real changes on the ground. 
41 Criminal Law (Amendment) Act 2013, new sections 53A and 114A of the Indian Evidence Act 1872. 
42 See note 37. 
43 See http://www.guardian.co.uk/world/2013/jan/23/morocco-law-rapists-marry and http://www.dnaindia.com/india/report_marriage-
intimate-relationship-not-a-defence-for-rape-justice-verma_1792230  
44 The Criminal Law Amendment Act 2013: see new section 375 of the Penal Code, available at: 
http://egazette.nic.in/WriteReadData/2013/E_17_2013_212.pdf  

http://www.aidsfreeworld.org/Our-Issues/Legal-Work/~/media/Files/Legal%20Work/legal%20landscape.pdf
http://www.aidsfreeworld.org/Our-Issues/Legal-Work/~/media/Files/Legal%20Work/legal%20landscape.pdf
http://www.guardian.co.uk/world/2013/jan/23/morocco-law-rapists-marry
http://www.dnaindia.com/india/report_marriage-intimate-relationship-not-a-defence-for-rape-justice-verma_1792230
http://www.dnaindia.com/india/report_marriage-intimate-relationship-not-a-defence-for-rape-justice-verma_1792230
http://egazette.nic.in/WriteReadData/2013/E_17_2013_212.pdf
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to prevent this happening. Such laws operate as a significant barrier to justice, are discriminatory, 
violate international legal standards and deter many survivors from reporting crimes against them.45  

Customary laws or practices in several Islamic countries, including Afghanistan,46 Sudan47 and 
Somalia,48 criminalise zina (sexual intercourse outside marriage), false accusations of zina and other 
so-called ‘moral crimes’, such as homosexuality. Punishments for these crimes are typically severe 
and can include lengthy prison sentences,49 floggings and even stoning to death in cases of adultery.50 
The risk of being prosecuted for falsely accusing a person of zina is particularly concerning for rape 
survivors, since this is often the counter-charge if they fail to prove rape. 

Child survivors of rape can also be prosecuted for these so-called ‘moral crimes’. Adolescent girls 
who have been raped may be prosecuted for zina, and boy survivors may face prosecution for moral 
crimes associated with homosexuality. Recent high-profile cases that have been reported include a 
15-year-old girl in the Maldives who was sentenced to 100 lashes for engaging in pre-marital sex;51 a 
14-year-old girl who was lashed to death for adultery in Bangladesh;52 and a 13-year-old boy who 
was convicted and sentenced to one year in juvenile detention for ‘moral crimes’ in Afghanistan after 
being accused of having sex with two adult men in a public park.53 

Survivors of rape or other forms of sexual violence can also sometimes face other political or legal 
backlash, especially where the perpetrators are themselves public officials. A Somali woman, who 
was recently prosecuted and imprisoned after reporting a rape by a member of the Somali Security 
Forces in a camp for internally displaced persons just outside Mogadishu, was charged with insulting 
a government body and making false criminal accusations.54  

Law reform in Pakistan: counter-offences no longer possible, but still a long way 
to go 

In Pakistan, offences of zina (all sex outside marriage) and false accusations of zina are found in the 
Hudud Ordinances (Islamic criminal laws introduced in 1979 during a drive for Islamisation in 
Pakistan) and attract severe punishments. In Pakistan, as in other countries with similar laws, zina 
offences have been used to deny women access to justice, to further victimise them and to 
exacerbate gender inequalities that promote sexual violence in the first place. The Protection of 
Women Act (PWA) enacted in 2006 made some improvements to the law on rape for Pakistani 
women, although conservative opposition during the drafting process meant that the law was not as 
reformative as many hoped. Importantly, though, for rape survivors, under the PWA the possibility 

                                                
45 Human Rights Watch, ‘I had to run away, 29 March 2012. Available at: http://www.hrw.org/reports/2012/03/29/i-had-run-away. 
46 See note 45. 
47 See Articles 145, 148(1) and 149 of the 1991 Criminal Act of Sudan. 
48 See Annex 1. 
49 HRW (2012) at Section V. For example, in Afghanistan, persons convicted of zina are sentenced to “lengthy imprisonment” under 
Article 426-7 of the 1976 Afghan Penal Code. This means between five and 15 years according to article 100(1) of the Afghan Penal Code. 
50 See, eg, in Sudan, Article 318(1) of the 1983 Penal Code provides: “Whoever commits the offence of adultery shall be punished with 
execution, where the offender is married (muhsan), or with one hundred lashes, where the offender is not married.” 
51 http://www.crin.org/resources/infodetail.asp?id=30396. This judgment has recently been overturned by a Maldives court following 
international criticism: www.bbc.co.uk/news/world-asia-23792120  
52 http://edition.cnn.com/2011/WORLD/asiapcf/03/29/bangladesh.lashing.death/index.html?hpt=T2  
53 http://www.hrw.org/news/2013/02/09/afghanistan-don-t-prosecute-sexually-assaulted-children  
54 http://www.huffingtonpost.com/zainab-hawa-bangura/go-after-the-rapists_b_2632251.html  

http://www.hrw.org/reports/2012/03/29/i-had-run-away
http://www.crin.org/resources/infodetail.asp?id=30396
http://www.bbc.co.uk/news/world-asia-23792120
http://edition.cnn.com/2011/WORLD/asiapcf/03/29/bangladesh.lashing.death/index.html?hpt=T2
http://www.hrw.org/news/2013/02/09/afghanistan-don-t-prosecute-sexually-assaulted-children
http://www.huffingtonpost.com/zainab-hawa-bangura/go-after-the-rapists_b_2632251.html
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of rape victims having their complaints converted into charges of zina is removed, marital rape is 
recognised as an offence and the age for statutory rape (sexual intercourse by an adult with a person 
below a designated age) is raised to 16.55 Nevertheless, the crime of zina remains part of the 
criminal law and is still punishable in law by flogging for minors and stoning to death for adult 
married persons.56  

 

3. BROADER CRIMINAL JUSTICE SYSTEM REFORMS: 
IMPROVING ACCESS AND REMOVING BARRIERS TO 
JUSTICE FOR SURVIVORS OF SEXUAL VIOLENCE 

 
Comprehensive criminal legislation on sexual offences is meaningless in practice unless it is 
effectively implemented and enforced.  

States must ensure that survivors of sexual violence, including children, have access to justice 
through effective and accessible national criminal justice systems, and that survivors are empowered 
to report and prosecute such crimes. Significant barriers exist, both in peacetime and, especially, in 
conflict and post-conflict settings, which need to be addressed to increase numbers of prosecutions 
and combat widespread impunity. These include: 

• Lack of age- and gender-sensitive reporting mechanisms 
• Discriminatory attitudes on the part of the police, prosecutors and the judiciary against survivors 

of sexual violence, meaning that cases are often not referred to prosecution or properly 
investigated 

• The stigma, shame and perceived dishonour that survivors fear they will face from their families, 
communities and the police 

• Discriminatory, disrespectful or otherwise poor investigation, interviewing and evidence-
gathering procedures, including medical examinations 

• Poor oversight and control of the running of cases by prosecutors who may not prioritise cases 
of sexual violence, resulting in key evidence being lost, or not collated, stored and presented 
properly 

• Lack of awareness and understanding on the part of survivors concerning their legal rights and 
the justice process 

• Fear of reprisals, re-traumatisation and re-victimisation resulting from participation in the 
criminal justice process 

• Geographic or financial inaccessibility of courts that are often located far away. 
 

In many conflict-affected countries where incidents of rape and sexual violence are high, reporting 
and prosecution rates for crimes of sexual violence are shockingly low (see box below). Reporting 
and giving evidence about sexual offences can be even more traumatising and intimidating for child 
survivors, and therefore reporting and prosecuting levels for children, both girls and boys, tend to be 
even lower than for adults.  

                                                
55 http://droitcultures.revues.org/2016  
56 WW4, ‘Rape and reform in Pakistan’, 2007. Available at: http://ww4report.com/node/3494. 

http://droitcultures.revues.org/2016
http://ww4report.com/node/3494
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Shockingly low reporting and prosecution rates in conflict-affected countries 

• In Colombia, Oxfam has estimated that only about 9% of women decide to report crimes of 
sexual violence.57 The reasons for this vary from lack of trust in the authorities to personal and 
cultural reasons such as fearing further attacks from perpetrators, social acceptance of this type 
of violence and lack of knowledge about their rights. 

• The Guatemalan Institute for the Comparative Study of Law estimated that more than 75% of 
sexual crimes go unreported owing to the stigma experienced by female victims and societal 
gender stereotypes.58 

• Between January and September 2011, a total of 478 cases of rape were documented in Côte 
d’Ivoire. However, only 13 arrests have been made, and there have been no convictions to 
date.59 

• In Afghanistan, UN research found that only a quarter of reported cases of rape or sexual 
violence under the Elimination of Violence Against Women Law were opened in the first year of 
the law being in force, and indictments were filed in only 7% of cases.60  

 
The following account of the failings in the Guatemalan justice system provides a vivid demonstration 
of the obstacles facing female survivors seeking justice for their crimes: 

“Reports of violence against women are not taken seriously, government investigations into 
femicide are not thorough, and recordkeeping is often incomplete and faulty. Law 
enforcement personnel demonstrate a persistent pattern of assigning blame to the victims of 
the crimes, assuming gang involvement or promiscuity in cases that lack any indication that 
the victims were involved in gangs or the sex trade. To government officials, this 
characterization justifies the failure to investigate. In other words, the deaths of certain 
women do not merit investigation.”61 

In Afghanistan, Human Rights Watch identified discriminatory attitudes of the police, prosecutors 
and judges as major barriers for women and girl survivors of sexual violence. They found that police 
and prosecutors routinely fail to investigate and initiate prosecutions for such crimes, and that judges 
often convict women of so-called ‘moral crimes’ with no consideration of the defence pleadings.62 

The lack of female police officers, prosecutors and judges also impedes access to justice for female 
survivors, especially in Muslim countries where it may be culturally unacceptable for women and girls 
to discuss personal matters such as rape and sexual violence with a man, or even to sit in the same 
room as a man. In Afghanistan, for example, only 1% of police officers are women, and these are all 

                                                
57 http://www.oxfam.org/sites/www.oxfam.org/files/bp-sexual-violence-colombia.pdf  
58 See note 37.  
59 UN Secretary-General (UNSG), Conflict-related sexual violence: report of the Secretary-General, 13 January 2012, A/66/657*–S/2012/33* 
(Report of the Secretary-General (2012)), para 26. 
60 See note 45 (Section IV, referencing UNAMA, A Long Way to Go: Implementation of the Elimination of Violence against Women Law in 
Afghanistan, November 2011, p 10). 
61 See note 37 (p 186). 
62 See note 45 (Section IV). 

http://www.oxfam.org/sites/www.oxfam.org/files/bp-sexual-violence-colombia.pdf
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located in Afghanistan’s four largest cities, leaving many rural women and girls with the option of 
reporting only to male police officers.63 

Improving prosecution rates therefore requires broader reform of the attitudes and practices of law 
enforcement officers and judges in pursuing, investigating and prosecuting alleged perpetrators, as 
well as the provision of better protection, support and assistance to survivors at every stage of the 
criminal justice system.64 With regard to child victims and witnesses, specific child-friendly measures 
are needed to ensure children’s rights are respected, and that they are fully protected and given 
adequate support throughout the process.65 Such procedural and institutional reforms are essential 
to respect the rights and dignity of survivors, but they are also necessary to ensure the functioning 
of the courts themselves.66 

A. Improving attitudes and practices of police and prosecutors in investigating 
and prosecuting offenders 

 
Survivors of sexual violence should have access to justice free from discrimination based on gender, 
age, ethnicity, language, religion, political or other opinion, disability and birth or other status.  

National legislation should set out the duty of police officers to respond promptly to every request 
for assistance and protection in cases of sexual violence, to investigate all allegations in a thorough 
and comprehensive way, to offer protection to the survivors and witnesses and, where there is 
adequate evidence, to initiate prosecutions. The UN Expert Group recommends that States should 
adopt pro-arrest and pro-prosecution policies in the case of violence against women where there is 
probable cause to believe that a crime has occurred.67 The Indian Criminal Law (Amendment) Act 
2013, following the recommendations of the Verma Committee (appointed to make 
recommendations for law reform after the widely publicised horrific gang rape of a student in New 
Delhi in December 2012),68 revised the rules of criminal procedure to apply to rape cases, including 
requiring that every reported case of rape or sexual violence be recorded by a female police officer 
or other female representative and that the statement be registered.69 

States should also adopt gender- and age-sensitive national-level guidance and protocols for local 
police and law enforcement officers setting out procedures for dealing with sexual violence cases, 
including collating evidence and information management. This should also be accompanied by 
training to ensure its effective implementation, and by sanctions for non-compliance. Similar guidance 
and protocols are also needed for the documentation of evidence by medical staff. Discriminatory 
and humiliating medical examinations endured by rape victims were identified as another reason for 

                                                
63 See note 45 (Section IV). 
64 The provision of reparations as part of the justice process for survivors of sexual violence is also important, but falls outside the scope 
of this briefing paper. 
65 Guidance is available for governments on the implementation of child-friendly justice mechanisms in the UN Guidelines on Justice in 
Matters involving Child Victims and Witnesses of Crime (see note 22) and the UNODC/UNICEF associated Model Law and Related 
Commentary (2009), available at:  https://www.unodc.org/documents/justice-and-prison-reform/Justice_in_matters...pdf  
66 UN Women, Progress of the World’s Women: In pursuit of justice, 2011–2012. Available at:  http://progress.unwomen.org/pdfs/EN-Report-
Progress.pdf   
67 See note 20 (pp 39–42). 
68 http://www.crin.org/resources/infodetail.asp?id=30177  
69 The Criminal Law (Amendment) Act 2013, chapter III. 

https://www.unodc.org/documents/justice-and-prison-reform/Justice_in_matters...pdf
http://progress.unwomen.org/pdfs/EN-Report-Progress.pdf
http://progress.unwomen.org/pdfs/EN-Report-Progress.pdf
http://www.crin.org/resources/infodetail.asp?id=30177
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low reporting rates in India.70 The revised Indian criminal procedure code requires evidence of an 
alleged rape or sexual assault to be “recorded at the residence of the person seeking to report such 
offence or at a convenient place of such person’s choice in the presence of an interpreter or special 
educator, as the case may be.”71 Specifically in relation to children, medical examinations of a girl 
child must be carried out by a woman doctor in the presence of either a parent or a person 
nominated by the child, or if these are not available, in the presence of a woman nominated by the 
head of the medical institution.72 

As part of the Preventing Sexual Violence Initiative, the UK government – with the endorsement of 
the other G8 countries – is leading the development of an International Protocol on the 
Investigation and Documentation of Sexual Violence in Conflict, which aims to introduce standards 
and guidelines for different responders to promote access to justice for victims through the effective 
collection of evidence while protecting their safety, dignity and human rights. This should include 
guidance for medical practitioners and prosecutors, and should deal explicitly with the issue of 
gathering evidence from child survivors. To be effective, the proposed protocol needs to be 
applicable to responders on the ground in conflict-affected countries, and funding needs to be 
provided for its effective implementation. States should also enshrine the guidance into national 
legislation, policies or codes of conduct as applicable.  

States should increase the numbers of women police officers, prosecutors and judges and provide 
women and girls with the option to report their alleged crimes to a designated female officer or 
other bodies offering legal support for women and girl survivors, such as ministries of women’s 
affairs or independent human rights commissions. In an effort to strengthen enforcement of the Law 
on the Elimination of Violence Against Women, the Afghan Ministry of Women’s Affairs, through its 
local Departments of Women’s Affairs, offers assistance to individual women and has reportedly 
handled 18,000 cases of women seeking help over the last four years. However, many women and 
girls do not know such help exists, and accompanying awareness-raising and public campaigns are 
necessary to make such initiatives successful. The American Bar Association Rule of Law Initiative 
and its partners (as part of its mobile court programme in the DRC discussed further below) are 
prioritising efforts to increase the representation of women within the legal profession by ensuring 
that at least one female lawyer is appointed to each mobile court and by supporting law degree 
scholarships and internship programmes at legal aid clinics for female students.73 

B. Improving protection, support and assistance to survivors at every stage of 
the criminal justice system  

 
Measures to ensure the effective protection of survivors and any other witnesses are of paramount 
importance and must be implemented in all cases involving accusations of violence, especially against 
women or children. The horrific consequences of failing to protect are demonstrated by this 
account written by a human rights lawyer in Guatemala: “[A] courageous woman… testified against 
twelve gang members who had raped a young girl and cut off her ear. One of the gang members 

                                                
70 http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=12950&LangID=E  
71 See note 71. 
72 Article 27 of the Indian Protection of Children from Sexual Offences Act 2012. 
73 T Khan and J Wormington, ‘Mobile Courts in the DRC: Lessons from development for international criminal justice’, Oxford Transitional 
Justice Research Working Paper Series,p 24.  Available at: http://otjr.csls.ox.ac.uk/index.php/working-papers/Research/178-mobile-courts-in-
the-drc-lessons-from-development-for-international-criminal-justice.html  

http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=12950&LangID=E
http://otjr.csls.ox.ac.uk/index.php/working-papers/Research/178-mobile-courts-in-the-drc-lessons-from-development-for-international-criminal-justice.html
http://otjr.csls.ox.ac.uk/index.php/working-papers/Research/178-mobile-courts-in-the-drc-lessons-from-development-for-international-criminal-justice.html
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threatened the witness at the trial, telling her she was ‘going to pay’ for this. Three months later the 
witness was murdered.”74 

Fear of reprisals explains why many women are reluctant to come forward to report or testify about 
rape or sexual violence. Survivors alleging sexual violence by family members or persons in the 
community must be given special protection to safeguard them from further harm, and their privacy 
and personal data should be protected at all times.  

The provision of support services and assistance to survivors is key to minimising the risk of re-
traumatisation during the justice process. Information and advice on the legal procedures, the 
protection mechanisms available and the conduct of the proceedings should be provided in a gender-
, age- and culture-sensitive manner taking into account the maturity, literacy levels and language of 
the survivor. This is especially important for child survivors, whose best interests must be of 
paramount importance before, during and after judicial proceedings in which they are involved, and 
their rights and dignity must be respected throughout.  

International courts have developed dedicated victim and witness units to provide a comprehensive 
package of protection and support for survivors testifying before them. Feedback from those 
receiving such support during criminal trials in the Special Court for Sierra Leone was reported by 
UN Women to have been largely positive.75 The Rome Statute and the ICC Rules of Procedure and 
Evidence, explicitly provide for victim and witness protection during criminal trials and highlight the 
need for gender-sensitive measures to facilitate the participation and testimony of survivors in 
proceedings, including the opportunity to testify in private for children and in cases involving sexual 
violence.76  

The Victims and Witnesses Unit at the ICC is responsible for providing adequate protection and 
security measures for survivors and witnesses, including formulating long- and short-term plans for 
their protection, for assisting survivors in obtaining medical, psychological and other appropriate 
assistance and for providing training to the ICC on issues of trauma, sexual violence, security and 
confidentiality. The court and the Victims and Witnesses Unit are also required to give due regard 
to the particular needs of vulnerable groups, including children, and to facilitate their participation in 
the justice process.77  

Similar procedures should be developed and implemented for national justice systems, especially in 
conflict areas, to facilitate survivors’ rehabilitation, to ensure their basic medical needs are met and 
to empower and support their access to justice. National programmes designed to offer survivors a 
complete package of legal, medical and psychological support, including safe shelter, have been 
implemented in some countries with positive results. 

 

 

 

                                                
74 See note 37 (p 187). 
75 See note 68. 
76 ICC Rules of Procedure and Evidence. 
77 See note 78 (Rules 16 and 17). See also the Rome Statute, Articles 36(8)(b), 42(9), 43(6), 54(1)(b), 68(1)(2). 
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Case studies: comprehensive support for survivors making justice more 
accessible 

• In South Africa the government and police service have established several ‘one-stop’ centres 
where survivors of sexual offences can access medical, psychological, legal, police and prosecutor 
services under one roof. Centres like these can provide important rehabilitation for survivors as 
well as increasing the number and likelihood of successful convictions.78 

• In the DRC, the mobile court programme developed to hold trials in remote parts of eastern 
DRC for crimes of sexual violence (described further below) seeks to provide holistic support 
services to participants. As well as providing legal advice and representation to survivors, the 
programme has partnered with non-legal organisations, including the Panzi Hospital and HEAL 
Africa, to provide medical, psychosocial and economic services.79 Comprehensive community 
education or ‘outreach’ programmes are key to educating local communities about their rights 
and the work of the courts.80  

 
C. Access to courts 

 
The absence of fully functioning courts, especially in conflict-affected countries, can also mean that 
survivors of sexual violence are denied access to justice. Although States are obliged to ensure equal 
access to justice for all citizens pursuant to international law, including during and after conflict, 
many survivors – especially women and children living in rural areas – are unable to access ordinary 
courts, either owing to geographic or financial barriers or because the legal system and rule of law 
have collapsed during the conflict, with the result that courts are no longer functioning effectively.81 

Informal or so-called hybrid justice mechanisms are one way of expanding access to justice for 
survivors and increasing accountability for perpetrators. Evidence of the impact of such courts on 
participants is, however, fairly limited, and the evidence that exists is mixed. In particular, concerns 
have been raised about maintaining confidentiality, protection and security for survivors and 
witnesses, as well as upholding international standards of fair trial.82 For example, the gacaca 
community courts, established by the Rwandan government to try suspects of the 1994 genocide, 
received mixed feedback in terms of their treatment of survivors of sexual violence. Despite the 
introduction of safeguards for survivors of sexual violence giving evidence, and despite trials being 
held in private, participants reported concerns about breaches of confidentiality due to the judges’ 
being members of the community and about the lack of protection, which made them fear 
reprisals.83  

                                                
78 The African Child Policy Forum, Child-friendly Laws in Africa, 2009, section 8.5. 
79 http://www.panzihospital.org/projects/panzi-foundation-drc  
80 See note 75. 
81 See note 68. 
82 Community-based justice mechanisms tend also to be criticised by international human rights organisations for failing to uphold 
international human rights standards concerning fair trials. See, eg, the critique of gacaca courts in Human Rights Watch, 2011, Justice 
Compromised: The legacy of Rwanda’s community-based gacaca courts. Available at: 
http://www.hrw.org/sites/default/files/reports/rwanda0511webwcover.pdf. 
83 For a detailed discussion of these concerns, see S Wells, ‘Gender, sexual violence and prospects for justice at the gacaca courts in 
Rwanda’, Southern California Review of Law and Women's Studies, 2004. More mixed feedback from female participants in gacaca is reported 
in Human Rights Watch, 2011,. Justice Compromised: The legacy of Rwanda’s community-based gacaca courts, 21 May 2011, and IntLawGrrls, 
‘Survivors’ views on gacaca’, 8 April 2012. 

http://www.panzihospital.org/projects/panzi-foundation-drc
http://rwandinfo.com/eng/justice-compromised-the-legacy-of-rwanda%E2%80%99s-community-based-gacaca-courts/
http://rwandinfo.com/eng/justice-compromised-the-legacy-of-rwanda%E2%80%99s-community-based-gacaca-courts/
http://www.hrw.org/sites/default/files/reports/rwanda0511webwcover.pdf
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Where such concerns can be addressed, perhaps with the assistance of international actors, there is 
evidence that informal justice mechanisms may be designed to contribute to the strengthening of 
national justice systems and empowering survivors of sexual violence.84 The American Bar 
Association’s Rule of Law Initiative, with support from other NGOs and international organisations, 
has introduced specialised ‘mobile courts’ with the capacity and expertise to hear sexual violence 
cases, including those rising to the level of war crimes and crimes against humanity. These temporary 
courts form part of the Congolese justice system pursuant to Congolese law, and are staffed by 
Congolese judges, lawyers and investigators trained in international human rights standards, including 
international criminal law.85 Although evidence is relatively limited, early indications are positive, 
both in terms of levels of convictions and from the perspective of survivors.86 A single mobile court 
operating in South Kivu convicted 206 out of 382 defendants accused of rape between October 
2009 and October 2012 (with 67 acquittals, 82 convictions for other offences, and 29 cases still 
pending).87 Local participation and equal priority given to the legal and non-legal services in the 
programme have been identified as key reasons for its success.88 

D. Child-friendly justice  
 

Prosecuting perpetrators of rape and sexual violence against children is of paramount importance in 
protecting children from such abuse, yet criminal justice systems can be even less accessible and 
sensitive to the needs of child survivors than they are to those of adults, especially during armed 
conflict and in post-conflict settings. Child survivors must be given an opportunity to fully exercise 
their right to freely express their views about their involvement in any judicial process in accordance 
with the UN Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime.89 

Child-friendly justice mechanisms should be implemented for all cases involving child survivors under 
the age of 18, and should be made appropriate for the age, maturity and level of understanding of the 
child.90 Child survivors of serious sexual offences are likely to be highly traumatised and will have 
specific needs and vulnerabilities that must be taken into account at all stages of the judicial process. 

 

                                                
84 See note 75. 
85 M Maya, ’Mobile Courts in the Democratic Republic of Congo: Complementarity in action?’ Innovations in Rule of Law, 2012, p 33. 
Available at: http://worldjusticeproject.org/sites/default/files/mobile_courts_in_the_democratic_republic_of_congo_maya.pdf. 
86 See note 75. 
87 Open Society Foundations, Justice in DRC: Mobile courts combat rape and impunity in eastern Congo. Available at: 
http://www.opensocietyfoundations.org/sites/default/files/justice-drc-20130114.pdf  
88 See note 89 (pp 20 and 27). 
89 See note 22. See also Committee on the Rights of the Child, General Comment No. 12 (the right of the child to be heard), 
CRC/C/GC/12, 1 July 2009. 
90 Child-friendly justice guidelines have been published by various international bodies and NGOs, including (i) African Child Policy Forum, 
Achieving Child Friendly Justice in Africa (2011), available at: http://www.crin.org/docs/Childe%20Friendly%20Justice-English.pdf; (ii) the UN 
Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime (see note 22); (iii) the UN Guidance Note of the 
Secretary-General on Justice for Children available at: 
http://www.unrol.org/doc.aspx?n=RoL_Guidance_Note_UN_Approach_Justice_for_Children_FINAL.pdf; and (iv) the Guidelines of the 
Committee of Ministers of the Council of Europe on child-friendly justice, available at: 
http://www.coe.int/t/dghl/standardsetting/childjustice/Guidelines%20on%20child-
friendly%20justice%20and%20their%20explanatory%20memorandum%20_4_.pdf. Although none of these guidelines relate specifically to 
cases of sexual violence, they contain some important general principles and should be respected by national courts in cases involving 
children as victims of crime. 

http://worldjusticeproject.org/sites/default/files/mobile_courts_in_the_democratic_republic_of_congo_maya.pdf
http://www.opensocietyfoundations.org/sites/default/files/justice-drc-20130114.pdf
http://www.crin.org/docs/Childe%20Friendly%20Justice-English.pdf
http://www.unrol.org/doc.aspx?n=RoL_Guidance_Note_UN_Approach_Justice_for_Children_FINAL.pdf
http://www.coe.int/t/dghl/standardsetting/childjustice/Guidelines%20on%20child-friendly%20justice%20and%20their%20explanatory%20memorandum%20_4_.pdf
http://www.coe.int/t/dghl/standardsetting/childjustice/Guidelines%20on%20child-friendly%20justice%20and%20their%20explanatory%20memorandum%20_4_.pdf
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At a minimum, children should be treated with dignity and compassion, be made aware of their 
rights and have the legal process clearly explained to ensure they understand the nature and purpose 
of the process, the people involved and what it entails for the child as the victim or witness in the 
process. Acting in the best interests of the child and protecting him or her from further 
psychological harm and trauma should be the prime consideration at every stage of proceedings. 
Ideally a case worker or protection officer should be assigned to each child survivor whose case is 
being investigated, and should be present at all times. Interviews and gathering of evidence from child 
survivors should be done by trained professionals and where possible in a child-friendly environment 
in the presence of the child’s case worker or protection officer. The number of interviews should be 
as limited as possible in length and where possible carried out by the same person.  

Coming face to face with the alleged perpetrator during court proceedings can be highly 
traumatising, and child survivors should have the opportunity to give evidence in a separate room, 
for example using a video link or an intermediary rather than providing live testimony in court.91 
Further, courts should protect the privacy of child victims and witnesses at all times by maintaining 
confidentiality and restricting disclosure of information that may lead to identification of a child.  
Procedures to exclude the public and media from the courtroom during the child’s testimony should 
also be adopted, where permitted by national law.92 UNODC and UNICEF have developed model 
legislative provisions to assist States to implement child-friendly justice mechanisms in line with the 
UN Guidelines.93 

Some examples of good practice can be found. In South Africa, the law gives the court discretion to 
allow any child under 18 to testify through an intermediary where the court believes the child would 
suffer undue mental stress or suffering by testifying himself or herself.94 Similarly, a new child-friendly 
court in Swaziland allows children to follow proceedings through headphones in a separate child-
friendly room, and to testify in private with a trained intermediary present to support and assist 
them in following the proceedings and understanding the questions posed to them. The child’s 
testimony is videoed and shown on monitor screens in the courtroom.95 The separate room for the 
child complainant is painted in bright colours and specifically designed to provide a child-friendly 
environment. The Swaziland Action Group Against Abuse (SWAGAA), an NGO working with child 
survivors offering counselling, medical referrals and legal advice, was instrumental in campaigning for 
child-friendly courts to handle abuse cases.96  

 

 

 

 

                                                
91 See also recommendations in HRW, ‘Protecting child victims in sexual violence trials in the DRC: Suggestions for the way forward’, 
November 2009. Available at: http://www.hrw.org/news/2009/11/24/protecting-child-victims-sexual-violence-trials-dr-congo-suggestions-
way-forward  
92 See note 22 (paras 26–28). 
93 See note 67 (Justice in Matters involving Child Victims and Witnesses of Crime, Model Law and Related Commentary). 
94 See African Child Policy Forum, 2009, Child-friendly Laws in Africa, p 75. Available at:  http://www.crin.org/docs/documental_9638_en.pdf  
95 http://irinnews.org/Report/54536/SWAZILAND-New-court-eases-trauma-for-child-victims  
96 See note 97. 

http://www.hrw.org/news/2009/11/24/protecting-child-victims-sexual-violence-trials-dr-congo-suggestions-way-forward
http://www.hrw.org/news/2009/11/24/protecting-child-victims-sexual-violence-trials-dr-congo-suggestions-way-forward
http://www.crin.org/docs/documental_9638_en.pdf
http://irinnews.org/Report/54536/SWAZILAND-New-court-eases-trauma-for-child-victims
http://irinnews.org/Report/54536/SWAZILAND-New-court-eases-trauma-for-child-victims.See
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Law reform in India to ensure child-friendly courts are available to child 
survivors of sexual violence 

The Protection of Children from Sexual Offences Act 2012 introduces some very progressive and 
important changes to the procedural and evidentiary rules applicable to sexual violence cases 
involving children in India. Defining children as any person below the age of 18, the law provides for 
the establishment of Special Courts, and specifically appointed public prosecutors, to handle cases of 
sexual assault under the Act, as well as specifying child-friendly procedures for reporting crimes, 
recording and taking evidence, investigation and trial of offences. The best interests of the child are 
designated to be of paramount importance at every stage of the judicial process, and there are 
provisions to protect the child’s identity and to ensure the child has adequate support and assistance 
during the pre-trial and trial stages.97 

 
4. LEGAL REFORMS TO TACKLE THE UNDERLYING CAUSES 

OF SEXUAL VIOLENCE  
 

It is clearly imperative to reform, implement and enforce national criminal laws in order to 
strengthen the ability of domestic courts to tackle impunity for sexual violence. However, broader 
reforms are also needed to tackle the underlying inequality and gender discrimination against women 
and girls. Although men and boys are subject to sexual violence, women and girls make up the 
majority of survivors of rape and sexual violence both in peacetime and during conflict. Tackling 
gender discrimination and patriarchal norms that disempower women more broadly is, therefore, 
critical to preventing violence from happening in the first place.98  

The principles of equality of men and women and freedom from all forms of discrimination are 
clearly established in international human rights law, in particular in CEDAW, which requires States 
Parties to “take all appropriate measures, including legislation, to modify or abolish existing laws, 
regulations, customs and practices which constitute discrimination against women”.99 Women’s 
continuing unequal status in customary laws relating to the family and property, as well as unequal 
access to legal protection and justice, makes them more vulnerable to being victims of violence, as 
these issues perpetuate the subordination of women to men in the family and therefore in society 
more generally. A general discussion of improving gender equality is outside the scope of this paper, 
but we highlight below some examples of areas where women are still commonly subject to direct 
discrimination in many countries, which are in urgent need of reform. 

A. Recognition of marital rape and domestic violence 
 

Legislation on violence against women needs to expressly recognise violence within the family, 
including marital rape and domestic violence, and ensure that neither marriage nor any other 

                                                
97 See note 35. 
98 The importance of addressing broader discrimination against women prior to conflict to help prevent violence increasing during conflict 
is widely acknowledged, eg, see The Secretary General, Report of the Secretary-General Pursuant to Security Council Resolution 1820, 
UN Doc. S/2009/362 (15 July 2009), para 19. 
99 Article 2, CEDAW. 
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relationship is recognised as a defence to any charge of sexual abuse.100 Unless such crimes are 
explicitly provided for, they may not be recognised or investigated by police or prosecutors, and 
women are likely to be deterred or face discrimination when reporting domestic abuse.  

The State’s responsibility to eliminate violence within the home is now firmly established in 
international human rights law through General Recommendation 19 of the CEDAW Committee 
and in decisions of international treaty bodies.101 In particular, States have an obligation to adopt 
criminal laws that criminalise all non-consensual sex, including domestic violence, and to apply them 
in practice through thorough investigation, prosecution and punishment.  

In 2002, the Supreme Court of Nepal struck down the marital rape exemption in Nepalese law as 
unconstitutional and contrary to the International Covenant on Civil and Political Rights and 
CEDAW.102 India’s rape laws – even after the recent reforms – fail to recognise and punish marital 
rape, contrary to the Verma Committee’s recommendations,103 although they do now criminalise 
rape when a couple are living separately.104 The new law does, however, recognise, for the first time, 
sexual harassment, stalking and voyeurism as crimes punishable with prison sentences.105 

B. Family laws 
 

Equality of women within the family, including in relation to marriage, property and inheritance, is 
key to improving women’s status in society and to eliminating gender-based discrimination and 
violence in society more broadly. States Parties to CEDAW are required to ensure legal and 
substantive equality for women in all matters relating to marriage, which includes the right to choose 
when and whom to marry, rights during marriage (including property rights, freedom of movement, 
legal capacity and nationality), and the right to obtain a divorce.106  

Nevertheless, in many countries, formal legal discrimination is still found in laws and policies 
regulating family matters. Several countries have made specific reservations to CEDAW to state that 
its provisions are inapplicable insofar as they conflict with existing national family or Sharia laws.107 
Such reservations are inconsistent with the object and purpose of CEDAW, and are therefore 
arguably invalid as a matter of international law.  

 

 

 

                                                
100 According to the recommendation of the UN Expert Group (2008), a comprehensive definition of domestic violence under national 
laws should include physical, sexual, psychological and economic violence. See note 20 (p 26). 
101 See, eg, A T v Hungary, CEDAW Comm., No. 2/2003,  9.4, UN Doc. CEDAW/C/32/D/2/2003 (2005) and Maria da Penha Maia 
Fernandes v Brazil, Case 12.051, Inter-American Commission on Human Rights, Report No. 54/01,OEA/Ser.L/V/II.111, doc. 20, rev. 16 
(2000). 
102 See note 20 (p 29, referring to the case of Forum for Women, Law and Development v His Majesty’s Government/Nepal). 
103 See note 72. 
104 Criminal Law (Amendment) Act 2013, new section 376B.  
105 Criminal Law (Amendment) Act 2013, new sections 354A, B, C and D. 
106 See also CEDAW Committee, General Recommendation 21. 
107 The countries that make reservations to Article 16 (equality in marriage and family relations) can be found here at 
http://www.un.org/womenwatch/daw/cedaw/reservations-country.htm#N19 and include Egypt and Morocco. 

http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=12950&LangID=E.See
http://www.un.org/womenwatch/daw/cedaw/reservations-country.htm#N19
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Discriminatory divorce laws in Afghanistan  

Under Afghan law, a man can divorce his wife simply by saying so or otherwise conveying his 
intention to do so. For a woman, the process is much more onerous, requiring her to go through 
the court and prove the existence of one of four specified causes.108 Since women are often denied 
education, have no access to their own money and are not allowed to leave the house without being 
accompanied by their husband or another male member of the family, the possibility of accessing a 
court and putting their case before a male judge is in reality non-existent. Many women will 
therefore be forced to stay in violent marriages against their will and unable to protect themselves, 
especially since they may face arrest or imprisonment for ‘running away’.109 

Some improvements have been made in tackling discriminatory family laws. Sierra Leone’s 2007 
harmonisation of customary and formal law is a good example of the effective alignment of a national 
law with CEDAW. Similar reforms took place in Ethiopia, where women previously denied property 
and inheritance rights are now awarded the right to 50% of the matrimonial property after divorce 
and equal rights to acquire and dispose of property during the marriage.110  

C. Child marriage 
 

While prevalent during peacetime, child marriage – like sexual violence – tends to increase during 
conflict as a result of increased levels of rape, poverty and lack of available services. Families can 
force their daughters to marry to avoid the ‘dishonour’ of rape or for a perceived better life or to 
relieve the economic burden on the family. Early marriage discriminates against and causes harm to 
girls in many ways. It often impacts negatively on their health (by leading to early pregnancy and 
higher risks of maternal mortality), their education and future livelihoods, and thereby exacerbates 
and perpetuates women’s lower status in society compared to men and restricts their economic 
autonomy. Young wives are also at greater risk of violence, abuse and exploitation.111 

 Although international law recognises child marriage as a violation of human rights norms, some 
national laws still provide for different ages for marriage for men and women, which implies that 
women are perceived as being ready for marriage sooner than men and that their education and 
development is of lesser importance. These laws are overtly discriminatory and should be reformed 
to provide for the minimum age for marriage for both men and women to be 18 years. The 
Committee on the Rights of the Child and the CEDAW Committee have both expressed their view 
that 18 should be the minimum age, and that States should enact and enforce national legislation to 
this effect.112 The Protocol to the African Charter on Human and Peoples' Rights on the Rights of 
Women in Africa explicitly provides for a minimum age of 18 for women to marry.113  

                                                
108 See Articles 139 (for men) and 176–182 (for women) of the Afghan Civil Code. 
109 See note 45 (Section II). Although ‘running away’ is not officially a crime under Afghan law, it is treated as such by police, prosecutors 
and judges, and many women have been imprisoned as a result. Its treatment as a crime was confirmed by the Supreme Court in guidance 
issued in 2010 and 2011. 
110 The Revised Family Code (Federal Democratic Republic of Ethiopia 2000) came into effect in July 2000, updating the 1960 Family 
Code. The new law covers most areas of family relations such as marriage, divorce, inheritance, paternity, adoption and child welfare. 
111 UNICEF, State of the World’s Children, 2009. 
112  CEDAW Committee, General Comment 21, para 36, and Committee on the Rights of the Child, General Comment 4, paras 6(d) and 
13. 
113 Article 6(b). 
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While some States, including Ethiopia and Liberia, have recently amended their formal laws to be 
compliant with the minimum age of 18 standard, other countries remain in need of reform. In many 
Muslim countries, including Afghanistan, South Sudan and Pakistan,114 as well as in northern Nigeria, 
while formal laws provide for a minimum age of 18, customary laws or practices allow marriage once 
girls have attained puberty, which results in high numbers of girls being married between 16 and 19 
and some being married as young as 12 years old. 115 It is also important that States ensure that 
women – and especially girls under 18 – are offered assistance and protection to leave abusive 
marriages and are able to access justice to protect their rights.  

D. Implementation of child rights laws 
 

Comprehensive child rights laws can help prevent sexual violence through establishing a legal 
framework that helps to protects children from the risk of sexual violence and that empowers them 
to safely access justice and participate in the justice process to respond to crimes committed against 
them. The UNCRC and regional child rights laws such as the African Charter on the Rights and 
Welfare of the Child, contain the relevant international law relating to children’s rights, 
incorporating protective elements and also recognising children’s right to participate in the decisions 
that affect them.  

Save the Children has contributed to the development and adoption of child rights legislation in 
several countries. For example, in Sierra Leone, Save the Children has been serving on a legal task 
force to create the Sex Offenders’ Bill and marriage laws that provide children with better 
protection from exploitation. In the last few years, more countries have adopted comprehensive 
child rights legislation, including Tanzania,116 Liberia117 and the DRC.118 In addition to adopting such 
laws, however, States need to ensure these are implemented and respected, especially in times of 
conflict.  

5. RECOMMENDATIONS  
 

UK and other governments engaged in the Preventing Sexual Violence Initiative 
(PSVI): 

• Ensure that children as well as women are at the centre of the Prevention of Sexual Violence 
Initiative, and their needs prioritised. 

• Commit to increasing assistance for capacity-building for national criminal justice systems in 
conflict and post-conflict countries. 

• Commit to increasing the support, assistance and protection provided to survivors to encourage 
reporting and increase prosecution of crimes, especially ensuring that the justice system is 
accessible and sensitive to children’s needs.  

• Ensure that the Prevention of Sexual Violence Initiative goes beyond prosecution for rape and 
sexual violence, and includes broader efforts to combat underlying gender stereotypes and 

                                                
114 In Pakistan, the minimum marriageable age is 18 for boys and 16 for girls under the Child Marriages Restraint Act 1929. 
115 See, eg, HRW, 2013, ‘South Sudan: End Widespread Child Marriage’. Available at: http://www.hrw.org/news/2013/03/07/south-sudan-
end-widespread-child-marriage 
116 The Law of the Child Act 2009. 
117 The Children’s Law of Liberia of 4 February 2012. 
118 The Law on the Protection of the Child, adopted 10 January 2009. 

http://www.hrw.org/news/2013/03/07/south-sudan-end-widespread-child-marriage
http://www.hrw.org/news/2013/03/07/south-sudan-end-widespread-child-marriage
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discrimination that disempowers children and women and makes them more vulnerable to 
violence. 

 
All governments:  

• Ratify all international and regional human rights instruments without reservations, especially 
CEDAW, the UNCRC, the Rome Statute and regional instruments such as the African Charter 
on the Rights and Welfare of the Child and the Arab Charter on Human Rights. 

• Remove existing reservations to CEDAW and the UNCRC that limit the rights contained 
therein, especially removing reservations to CEDAW that discriminate against women and girls. 

• Ensure the content of national criminal laws is harmonised with international criminal law and 
human rights norms, including ensuring that sexual offences are broadly defined, discriminatory 
evidentiary barriers, defences and potential counter-offences are removed and punishments are 
prescribed by law. 

• Ensure that criminal laws prohibiting rape and sexual violence are enforced and that criminal 
justice systems are made accessible and supportive for survivors, including children, to report 
and testify, including through (1) gender-sensitive training of all police, law enforcement 
personnel and judges, (2) increasing the number of female members of the police and judiciary, 
and (3) providing adequate protection and support to survivors at risk of further violence. 

• Develop effective child-friendly justice mechanisms in line with the UN Guidelines to ensure that 
child survivors have access to appropriate age- and gender-sensitive justice and that their best 
interests are of paramount importance throughout the justice process. 

• Ensure that all gender-discriminatory laws (including customary laws) are reformed in line with 
international human rights norms, especially laws relating to the family and early marriage which 
often discriminate against and disempower women and girls. 
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6. CASE STUDY: BARRIERS TO ACCESSING JUSTICE FOR 
SURVIVORS OF SEXUAL VIOLENCE IN SOMALIA AND THE 
DIFFICULTIES OF PLURAL LEGAL SYSTEMS FOR WOMEN 
AND CHILDREN119 

 

Survivors of sexual violence in Somalia endure significant and usually insurmountable challenges to 
accessing justice. In addition to practical barriers resulting from the country’s complex clan-related 
factors and the on-going conflict, the presence of three separate, and sometimes overlapping, legal 
systems adds another layer of complexity that needs to be taken into account in efforts to tackle 
sexual violence.  

In reality, most Somali survivors of sexual violence cannot access the formal legal system and instead 
rely on customary or Sharia law, which discriminates heavily against women and denies them their 
rights. Combating impunity in such contexts requires engaging with customary and Sharia law 
through advocacy and awareness-raising activities that will focus on protecting and upholding the 
rights of women, as well as formal legislative and institutional reform and provision of essential 
services for survivors. 

Treatment of sexual violence under co-existing legal systems 

Xeer law  

Xeer (customary) law evolved as a way of allowing neighbouring clans or sub-clans to co-exist 
peacefully. Under Xeer law there is no individual responsibility for crimes committed: the focus is on 
community rights and collective responsibility. Women have no legal standing under Xeer law; they 
cannot initiate an action on any matter, bring a complaint or seek compensation directly. If a woman 
or girl is raped or sexually abused and wants to seek redress, it must be done through a male 
relative or husband, and any compensation agreed upon (usually livestock) by the clan elders will be 
given to the husband or male relatives. If she is unmarried, the clan ‘solution’ is often to force her to 
marry her assailant. 

Sharia law 

Sharia law, which often co-exists with Xeer law and is recognised by the Provisional Constitution of 
Somalia as the basis for all its laws, prohibits sexual violence against women, but it does not 
recognise their right to appear before a Sharia court. As with Xeer, the interpretation of Sharia law 
varies from region to region and depends on the quadis (Sharia judges). In many areas, the court 
excludes the testimony of survivors of sexual violence. Unless there is eyewitness testimony or a 
confession by the perpetrator, a victim of rape will not be able to obtain redress under Sharia law. 
The extreme interpretation of Sharia law in parts of Somalia could result in a victim who could not 
establish that she was raped being found guilty of adultery or fornication and being stoned to death. 

 

                                                
119 Contributed by Marion McKeone, Save the Children Somalia 



25 

 

 

Treatment of sexual violence under co-existing legal systems (cont’d) 

Formal law  

In Somalia, formal legal institutions are seen as a redress of last resort, even though the Somali Penal 
Code expressly prohibits rape, sexual assault and incest, and prescribes punishments for those found 
guilty of any of these offences. Article 11(1) of the Provisional Constitution of Somalia states: “All 
citizens, regardless of sex, religion, social or economic status, political opinion, clan, disability, 
occupation, birth or dialect shall have equal rights and duties before the law.”  

 
Barriers to accessing justice for Somali survivors of sexual violence 

 
The formal system ostensibly offers the most protection to survivors and holds perpetrators directly 
responsible for their crimes. Nevertheless, reports of rape or other forms of sexual violence and 
their prosecution through formal means are virtually non-existent in Somalia. Survivors cannot 
access the formal courts for financial, geographic and a wide variety of other reasons, and there is a 
deep mistrust of police and court officials in investigating such crimes (particularly when they are 
alleged to have been perpetrated by government forces). It is estimated that less than 5% of sexual 
assaults are reported to the ‘formal’ authorities in Somalia.  

Even where remedies are sought under formal law, there is frequent interference with the process. 
In one recent example that Save the Children is aware of, after dowry negotiations failed, a young 
teenage girl was kidnapped by a member of a sub-clan who wished to marry her. She was very 
brutally treated by her abductor and raped repeatedly. She became pregnant but died as a result of 
injuries inflicted on her by her abductor. The girl’s father sought compensation through the clan 
system, but after clan elders failed to reach an agreement, as a last resort he sought to have his 
daughter’s killer brought to justice through the formal system. After a lengthy and costly legal 
process, a hearing date was set, but because of pressures imposed on court officials by the 
defendant’s clan, the case was never brought to trial. 

In a widely reported case in 2013, a young mother living in an IDP camp in Mogadishu was gang-
raped by several members of the Somali National Front. The woman was arrested and interrogated 
by police for two days without access to legal advice. She was charged under the Somali Penal Code, 
and additional charges were brought under Sharia law. Despite protests, her trial proceeded and she 
was found guilty of “fabricating a rape case that damages state security” and sentenced to one year’s 
imprisonment. Abdiaziz Abdinur Ibrahim, a reporter who interviewed her but did not publish her 
story, was also sentenced to one year’s imprisonment for fabricating a false claim and falsely accusing 
a government body of committing a crime that damages state security. Following protests by human 
rights and other organisations, both were subsequently released, but their treatment is likely to 
deter other survivors of rape by the security forces from reporting it, while underscoring the widely 
held belief that security forces can carry out acts of sexual violence with impunity.  

These examples illustrate the difficulties facing rape survivors and their families who seek redress 
through the courts. The fear of reprisals, stigmatisation and ostracisation of women who are 
survivors of sexual assault is exacerbated if they go outside their community to seek redress in the 
formal courts, making their very survival difficult. A woman living in a community where Xeer law is 
dominant would encounter near insurmountable obstacles were she to attempt to seek justice 
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outside the community system. She would have to have her own resources to initiate legal 
proceedings, and it would be extremely difficult for outside investigators to investigate and collect 
evidence, even if they were minded to do so. 

Consequently, despite the fact that under Xeer law women’s rights are subordinated to clan 
cohesion, the UNDP, the UN Political Office for Somalia and UN Women observe in their report 
Violence in the Lives of Girls and Women in the Somali Republic, 2012 that women, particularly in 
Somaliland and Puntland, prefer to trust clan elders to resolve cases rather than refer them to the 
formal legal systems. This is mainly because Xeer law is immediately accessible and affordable and 
allows rape survivors to maintain their ‘honour’ within their communities.  

But Xeer law neither punishes the perpetrator nor protects the survivor. Nor does it address the 
suffering or trauma experienced by the victim or provide any psychosocial or medical support. It is 
also becoming less effective in south-central Somalia as the influence of elders diminishes among 
young males who leave their communities, often to join militias or other armed groups, and are less 
inclined to accept ‘solutions’ imposed by elders. The impoverishment of the agro-pastoralist 
communities as a result of drought, famine and conflict means that compensation agreements may 
not be implemented, causing an increase in tensions between clans and sub-clans and often leading to 
violent retribution for crimes committed. 

Similarly, Xeer law is not effective in IDP camps and areas where the traditional community 
structures have been ruptured and women and children are particularly vulnerable to attack by 
outside groups, including armed gangs, militias and pro-government forces. In such cases, Xeer law is 
often powerless, since the perpetrators are not part of the community and frequently act with 
impunity. If a woman is raped by a member of a clan and seeks resolution under Xeer, the 
perpetrator is usually allowed to remain in the camp. Further an IDP’s access to Xeer may depend 
on the strength of their ties with the dominant clans in the host community. 

Provision of assistance and support services 
 

Legal interventions also need to be harmonised with essential service provision to help address the 
effects of sexual violence. Some NGOs provide counselling services and referrals for medical 
treatment to survivors. Others have set up ‘one-stop’ centres where women can receive medical, 
legal and psychosocial support. Examples of this are Save Somali Women and Children’s planned 
gender-based violence centre in Mogadishu and services currently provided by Sister Somalia. There 
is also a ‘one-stop’ centre in Hargeisa, and UNICEF is building psychosocial capacity through its 
teacher and healthcare training in Somaliland and Puntland. Efforts to combat sexual violence need 
to recognise and support programmes such as these.  

Recommendations 
 

The Somali government should urgently ratify CEDAW and should be held accountable for its failure 
to uphold its other international commitments to the rights of women, such as the Protocol to the 
African Charter on Human and Peoples’ Rights. Efforts to prevent sexual violence should focus more 
on prevention through promoting women’s rights, education and child protection. 

The situation in Somalia requires a far more complex approach than simply increasing the number of 
prosecutions for sexual violence through the country’s penal system, and attempts to transpose a 
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western-style prosecutorial system are unlikely to succeed. Efforts must go beyond the Somali 
government and formal legal system, which both have limited reach outside Mogadishu, and must 
include training, mentoring and awareness-raising of the national authorities, the Somali National 
Front and its military affiliates. It is also important to engage with Sharia and Xeer law through 
advocacy-related and awareness-raising activities that will focus on protecting and upholding the 
rights of women. Alongside legal reforms, encouraging national ownership of action to end the 
culture of impunity is also essential to realising change. 
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