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households, including a reduction in area of
cultivation, a switch to less labour-intensive
crops, lower levels of production, hence
lower incomes.' Access to lano and land uses
are also altered, as households with HIV
positive members rent or lease out land, enter
into sharecropping, or lend land to others.
HIV-affected households are also more likely
to lose land, either through formal or informal
sale to meet the cost of caring for AIDS
patients, abandonment of land, or having land
forcibly taken from them.4

Following the August 2000 signing of a
peace agreement in Arusha, Tanzania, and
the enhanced regional stability brought about
by the peace process in neighbouring DRC,
there is now an opportunity for peace and
development.s This has precipitated the
return of thousands of refugees, primarily from
neighbouring Tanzania, currently host to circa
730,000 Burundian refugees.6 The United
Nations High Commission for Refugees
(UNHCR) estimates that 150,000 will
repatriate during 2004 and a similar number
in 2005, up to a final total of 400,000. The
return of the refugees, and situation of
internally displaced people (lDPs), will hinge
on the way that land scarcity and land
ownership disputes are managed.' During a
survey in 1999, 28.6 percent of refugee
respondents indicated that land shortage was
a ucrucialu obstacle to return, while 50.9 per
cent felt that it was Unot crucial but
important" .8 Article IV of the Arusha Accords
provides that all returning refugees will be
able to access their property, including their
land, or receive adequate compensation, and
recognizes the need for the equitable
apportionment and redistribution of national
resources throughout the country.9 In order
to facilitate the return of the refugees and
IDPs, and address land-related issues, the
Accords provided for the creation of the
Commission Nationale de Rehabilitation des
sinistres, (CNRS). With the total number of
sinistres or 'war victims' (returnees, regroupes,
internally displaced and dispersed people)
represents about one sixth of the total

population.'"
The current situation of mass refugee

return is not without historical precedent. In
1993, land disputes related to the return of
refugees significantly contributed to the
deterioration of the political situation that
culminated in a coup d'etat and the
assassination of the President."

Previous work by ACTS concluded that
inequitable access to land is one of several

structural causes of conflict in Burundi, con-
tributing to poverty and grievances against
the government and elite groups. In a coun-
try where 93 per cent of the population is
rural and dependent on agriculture for sub-
sistence, access to arable land is a priority
for almost every household. Oue to high
population density, over 80 per cent of rural
households have less than 1 .5 hectares of
land.'2 Landlessness stands at about 15 per
cent nationally, and the figure is 53 per cent
for the Twa, a marginalized minority group."

Multiple waves of displacement due to
conflict have made land ownership issues
complex and politically sensitive. Illegal
appropriation of land is also significant. Many
land-owners are absentee landlords or
maintain properties purely for speculation
and access to bank loans.

The fragile peace currently being enjoyed
in Burundi can easily be undermined by in-
adequate preparation to receive returning
refugees, or ineffective and weak institutions
for addressing land disputes, in the context
of manipulation of grievances for political

purposes.

The Characteristics of Population

Displacement
Insecurity-induced displacement has been
part of Burundians' life for years. In July 2002,
there were 443,750 lOPs living in 230
displacement 'sites' across the country. '4

Since then, many have returned home due
to improved security; as of April 2004, there
were 140,000 lOPs living in 182 camps."
Research by the UN found that 58 per cent
of lOPs residing in camps express a
willingness to return, sooner or later, to their
places of origin.'6 Interviews with lOPs reveal
that some, especially women, anticipate
problems in claiming their land rights.

The Twa people have also been affected.
They constitute less than one per cent of the
population and have traditionally been
marginalized from socio-economic and
political life in Burundi. It is envisaged that
some Twa found to be war victims will be
allocated 'unoccupied' land like other war-
affected persons. This, however, excludes
many Twa who have not been displaced but
are nevertheless landless."

In Burundi, more than 44 per cent of
households in the displacement camps are
female-headed, due to widowhood, single
parenthood, often as a result of rape, or
separation and divorce as families fail to cope
with the challenges of life in displacement.

Introduction
8 frica's Great Lakes Region has in

recent years experienced political

strife, armed conflict and population

isplacements with severe humanitarian

consequences. While these events have

clearly revolved around political struggles for

the control of the state, recent research has

pointed to the significance of environmental

variables as structural causes and sustaining

factors in struggles for power in the region.

Contested rights to land and natural resources

are significant, particularly in light of land
scarcity in many areas and the frequency of

population movements. For this reason, with

funding from the United States Agency for

International Development (USAID), ACTS is

conducting research on these issues in

Rwanda, Burundi and DRC. This Policy Brief

summarizes a longer report to be published

jointly by the African Centre for Technology
Studies (ACTS) and the Institute for Security

Studies (155) in December 2004. Based on
fieldwork in Burundi and interviews in

Nairobi, Kenya, as well as extensive review
of secondary literature, this analysis includes

a number of recommendations for the

Government of Burundi, the international
community, and civil society actors, for both
short-term and the long-term horizons.

Overview of the Issues

Burundi is a small land-locked country
bordering Rwanda, Tanzania and the
Democratic Republic of Congo. Since gaining

independence from Belgium in 1962, it has
been wracked by civil war and undermined
by poor governance. Despite the popular

conception of the conflict as a Hutu-Tutsi
struggle, most scholars agree that the
protracted conflict is structural in nature,

though articulated in ethnic terms. The roots
of the conflict lie in unequal distribution of

economic resources and political power.'
Governance practices by successive regimes
galvanized political power and state control
in the hands of a small elite group within the

Tutsi community from particular parts of the

country, who have since sustained their hold
on power through repressive policies. Efforts
by the Tutsi elite to retain political control
and associated patronage networks, and

violent counter-strategies of the Hutu political
and armed groups have precipitated ethnic

massacres and retaliatory radicalism marked
by acts of genocide.2

The effects of HIV/AIDS -with a

prevalence rate estimated at around 8.3 per
cent translates into several negative effects

on the land use patterns of affected



Often, Provincial Governors will allocate
state-owned land which is under the
mandate of the Ministry of Environment,
for example, without any communication
between the two.', Commissions
appointed to look into land availability for
the resettlement of refugees have at times
appropriated the land for themselves or
their wives.

Double-registration of plots is another
problem. The land reserve, intended for
allocation to the landless is manipulated,
resulting in some people waiting for years
while others, who are not actually landless,
receive plots rapidly due to favoritism or

bribery.
Under customary law, women cannot

own or inherit land; they can only enjoy
limited access bestowed through affiliation
to the male legatees.'2 Currently, women's
access is further compromised by repeated
displacement. Article 17 of the
Constitutional Act of Transition establishes
the equality of men and women before the
law, and the 1993 amendment of the code
of the Person and the Family includes the
right to joint management of family
profX'!rty if the husband is absent. However,
in practice, most men tend to delegate land
matters to their male relatives. Matrimon ial
arrangements, succession, legacies and
gifts are all governed by customary law,
which does not sufficiently recognize
women's land rights."
Over time, a situation of poor consultation,
minimal consensus-builrnng duringpolicy-
making and limited dissemination !n
relation to land policy has resulted in a
confused land tenure situation on the
ground, which is subject to great variations
at local level. Generally, local authorities
make decisions based on a combination
of statutory and customary law, and the
interpretations of both custom and statute
vary widely from province to province.
Contradictions and disconnects in the
current land tenure systems continue to
create loopholes that are exploited through
irregular allocation of state land to
individuals in positions of influence in
government, military and the civil service.

Traditionally, land tenure conflicts are
mediated by the local council of Hutu and
Tutsi elders, the Bashingantahe. However,
during the colonial period, this institution
was weakened when individuals without
the requisite qualities were appointed by
the authorities. Recent efforts to support
the institution have been criticized in some
quarters, as some Bashingantahe included
in donor-funded support projects have
been civil servants or political figures,
which is not allowed under custom.'4
Nevertheless, the Arusha Agreement
emphasizes their role in reconciliation, at
the level of the colline.'s

Proposed Revisions to the Land
Code

The Arusha Agreement on Peace and
Reconciliation in Burundi calls for the
revision of the Land Code, in order to
address various (unspecified) land
management problems.'6 While stating
that; "all refugees and/or sinistres must be
able to recover their property, especially

structure is a result of a compromise between
the dominant political parties, FROOEBU {with
a overwhelmingly Hutu constituency) and the
G10 parties who are associated with Tutsi
interests. In spite of its broad mandate, its
activities since its inception have been limited
to providing short-term assistance to IOPS}8 It
suffers from a loss of autonomy, as its financial
and administrative capacity was placed under
the Ministry of Resettlement and Reinsertion of
lOPs and Repatriates {MRROR), and internal
relationships within CNRS are also problematic.
This problem is aggravated by lack of a detailed
plan of action and constrained co-ordination
between CNRS and other entities involved in the
repatriation and resettlement. Priorities, budgets
and work schedules were missing from the
Global Plan of Action presented by CNRS in
October 2003. Many stakeholders also feel that
CNRS is not communicative enough, both in
terms of disseminating its p)ans to other
stakeholders {such as NGOs and CBOs) and in
raising awareness amongst returning refugees
and lOPs about their rights and the procedures
for securing those rights.

legal and Policy Frameworks for
land Access

Land access in pre-colonial Burundi was based
on the concept of absolute ownership by a
'divine' king {Mwam/) and the 'feudal' institution
of the Ubugererwa. Through the ciient-patron
dependency relationship, those who did not own
land could be allowed to use another person's
property in exchange for gifts in kind or labour.29
The system had distinct characteristics from
province to province, and depending on
circumstances, constituted a source of injustice
and frustration among the Hutu, Tutsi, and Twa.3°
Levels of injustice were increased by divisive
colonial and post-colonial policies that
preferentially empowered the Tutsi over the Hutu
and Twa, and polarized and politicized society.
Ubugererwa continued throughout the colonial
period and into the postcolonial state. With state
control of land, those in power took over the
Mwamls source of patronage, and abused it.

President Bagaza outlawed Ubugererwa in
1977, which significantly improved the rights of
many. However, most aspects of the legal
frameworks have not been properly
fmplemented. For instance, the 1986 land
Tenure Code acknowledges the legitimacy of
customary claims but requires all land, and all
land transactions, to be registered with the state.
However, less than five per cent of the land is
registered, and oral traditions about its ownership
predominate. Endemic corruption in the Ministry
of Lands has undermined the legitimacy of title
deeds. While the land code stipulates that all
land belongs to the government and no
transactions may occur, land sales do take place
and renting of land is also significant, with up to
one fifth of households accessing some land

through renting.
The Burundi constitution allows the state to

expropriate land in public interest. However,
expropriated land is often allocated to influential
political and military figures without adequate
compensation to those from whom it has been
taken.

The land administration system in Burundi
has been negatively affected by the conflict. The
loss of human resources through out-migration
is one issue; coordination between different
government departments is also a big problem.

Women and widows are easily dispossessed,
as male relatives demand that the women
give up land upon the husband's death. Upon
death or separation, many households now
suffer reduced access to land, because
identifying potential lands for cultivation and
negotiating is traditionally a male role'.'8
Women in camps have reduced access to
land compared to the access they enjoyed
before displacement.

Land Access for Refugees
Burundi is rife with land disputes. Some 90
per cent of these are intra-family disputes.'9
Nevertheless, even at this level, non-state
intervention is often necessary: since 2001 ,
some NGOs have initiated mobile legal
clinics for this reason}O

Those who have been away from their
lands for long periods have greater difficulty
in gaining access to land, especially those
who fled the country in 1972. Their land,
especially that located in the fertile Imbo
plains, was confiscated 'virtually
systematically' by the government}' The new
owners have a legitimate claim to it since
they were issued with title deeds -in some
cases, land may have changed hands several
times. The 1986 land Code states that if
somebody occupies land for more than 30
years and there are no claims within 2-3 years
of this period passing, then the government
should reallocate the land to them}'

Research in nine provinces by a local
NGO, ligue ITEKA, indicates that of all
returnees who have sought outside assistance
in disputes, over half have approached the
Bashingantahe, a customary dispute
resolution institution. Almost half have
approached the local administration, while
28 per cent applied to the Tribunaux de
Residence {the local court system}.'3
Instances of corruption have been reported
in all these processes. In partkuli1r,theformal
state justice system requires that plaintiffs
have financial resources, and often lacks
local credibility. Research by local NGOs
indicates that 90 per cent of problems
experienced by refugees (as reported in
interviews} are land-related. Another effect
of the returns, in some areas, is an increase
in land prices. tn Ruyigi, for example,
agronomists reported in April 2004 that the
price had increased by 50 per cent in a matter
of a few months, forcing some people to
cultivate marginal areas as they were unable
to access fertile land}4 Those renting land
are likely to be especially affected.

In January 2002, to address these
challenges, the government conducted a
study to identify land which was unoccupied.
This study found that there were 141 ,266
hectares of available land in the country.
However, some stakeholders believe that
some of this is in fact under customary use,
or has since then been allocated through state
institutions, due to insufficient co-ordination
between government departments}5 In
addition, there is unlikely to be sufficient land
to give refugees the size of plot they
possessed before they left.'6 Most
importantly, the government must ensure that
the process involved is characterized by
consultation, even-handedness and

transparency}'
As mentioned above, the CNRS was

established in February 2003. Its institutional



stitutions.

2. Strengthen dispute resolution

mechanisms

The institution of the Ubushingantaheshould
be revamped and strengthened, with
membership decided through participatory
local elections, in order to restore the
institution's esteem and steer it away from
political interference and corruption. In
addition, legal clinics for land-related disputes
should be supported .

3. Increase levels of participation
Access to information, consultation and
participation in decision-making on land-
related issues, should be increased especially
for lOPs and refugees.

4. Implement education and advocacy
around land tenure issues

Civil society organizations should lobby the
government to keep land access issues on the
political agenda. They should particularly
advocate against discriminative practices with
regard to land ownership by the Batwa,
women, the Iong-term displaced and others.
Civil society organisations should be
supported to provide human rights and legal
education and to disseminate the provisions
of the Land Code, when it is finalized.

Long-term recommendations

1. Institute comprehensive land policy
reform

The operation of land markets is unlikely to
benefit the poor due to the distorting effects
of war and displacement and the massive
disparities in income in the country. The
operation of land markets should be carefully
monitored in order to identify trends, and
means to mitigate some of the negative
effects. The size of land holdings per
individual should be limited in order to help
redistribute land resources. The current law
should be amended to include a provision
allowing for equal access to land and property
for women.

2. Encourage decentratization of resources

and power

The government should encourage the

development of the private sector to de-

concentrate the responsibilities and resources

of the govemment. Rigorous checks need to

be put in place to ensure that this process

does not become dominated by a small

politically-connected group.

their land" ; or else receive compensation, the
Agreement also acknowledges the need for
political awareness in the process of resolving
land claims, as, "the objective 1s not only
restoration of their property to returnees, but
also reconciliation between the groups as well
as peace in the country.37

The land Code is in the process of being
revised. By May 2004, a draft was almost
ready for presentation to parliament for
debate.'8 The Code seems to be broadly in
line with the concepts of land tenure security
and the need for land markets, as championed
by the World Bank, the FAG and other
institutions in a number of countries.
Customary aspects are to be 'replaced' with
a modern system, through universal land
registration. land redistribution is not being
considered- instead, it is envisaged that land
markets will redress some imbalances.

Many of the proposals are positive,
particularly the revisions on how much land
may be allocated by different authorities; and
the establishment of national and commune..
level land commissions: as long as these are
designed to allow full local participation of a
cross-section of local stakeholders. The draft
code specifies that the national commission
shall be made up of representatives of the
ministries concerned with land; provincial
and commune-level associations of
agricultural ists and pastoralists; NGOs
involved in agriculture, sylviculture, or
pastoralism; as well as people chosen for their
particular competence.'9 However, the text
is silent on how these people will be selected.
The land commissions at the commune level,
which will come under the authority of the
communal authorities, will be composed of
technical personnel associated with land
issues, representatives of the population, and
people chosen for their particular skills.
Norms for selection of members are
unspecified. The commissions have many
responsibilities for many important aspects of
land administration, including registration of
land rights, expropriation of land, and the
establishment of zones of intensive
agriculture; as well as the establishment of
local land management plans... No more
than half of the members may be state

employees.
The recognition of the currently informal

Certificate de Possession {issued at commune
level) will bring increased security of tenure
at local level -experience from Rwanda
suggests that farmers do not necessarily
require full title {e.g. the type required to use
land as collateral) but rather require
protection from expropriation by the state or
competing land claims by neighbours and

family-members..'
Other aspects could be perceived as

disappointing. Improving women's access to
land should be a priority, not necessarily only
through equal inheritance rights but perhaps
by other means, such as strengthening their
access to legal information and
representation. The move towards
formalization of land documentation will
require a well-designed policy which will
facilitate formalization but will not result in
those without papers being dispossessed by
those able to take advantage of money,
literacy, and connections. Systematic
registration of land is clearly a multi-year

1. Build the capacity of institutions

handling refugee repatriation and

integration

3. Support off-fann livelihood alternatives

Efforts should be made to develop the private
and informal sectors through vocational
trGining and promotion of micro-fi=e
enterprises to provide self-employment in
non-agricultural domains. Particularly for
demobilized soldiers and ex-rebels. These
efforts should be seen within the long-term
development of a regional labour market.

Sufficient funds should beatloc.tedto CNRS
to carry out its mandate, and it should be
given greater autonomy of operation. Its tech-
nical capacity should be improved by the ap-
pointment of competent civil servants with
the requisite knowledge of repatriation and
related matters, as well as effective devolu-
tion of some responsibilities to the relevant
civil society organisations or international in-



4. Revive regional economic cooperation

It is important that the regional and interna-
tional community facilitate the free move-
ment of labour in order for Burundi to over-
come its problem of land scarcity. With con-
tinued negotiations and the support of the
international community, mutually beneficial
terms could be identified.

5. Further research and information

dissemination

Contrasting Refugee Policies in Tanzania.
(Sweden: Uppsala University Press, 2003).

9. See Protocol I, Article 7 (25c) and (19).
10. Hatungimana, A. and Ndayishimiye, j.

(2003) Politique de Rapatriement, de
Reinseltion et de Rehabilitation des Sinistres
ainsi que la Problematique de Gestion des
Terres au Bunundi. Observatoire de l ' Action

Gouvernmentale. Bujumbura.
11. Nkunlnziza, j. D. and Nganlko, F. (2002)

Explaining Growth in Burundi: 1960-2000;
Hatungimana, A. and Ndayishimiye, j.
(2003) op cit.

12. Norwegian Refugee Council, Profile of
Internal Displacement: Burundi.

www.idDDroject.o~
13. jackson, D. (2003) Twa Women, Twa Rights

in the Great Lakes Region of Africa. Minority

Rights Group.
14. UN (2004) Les Defis du Processus de

Transition: Bilan Commun de Pays. Draft 4.

Bujumbura.
1S. UN-OCHA (2004) Internally Displaced

Populations and Displacement Sites in
Burundi .March-April 2004.

16. Ibid.
17. IRIN, NBurundi: Focus on Displaced Batwa.N

March 30 2004.www.reliefweb.olgl~ounlry/
1:1.Yr!.In.di.

18. Sabimbona, S. NThe Problems of Displaced
and Relumee Women Faced with Current
land Tenure Policies in BurundiN in
Women's Land and Propelty Rights in
Situations of Conflict and Reconstruction;
United Nations Development Fund for
Women (UNIFEM), 1998.

19. Interviews with Francois Ngendahayo:
Minister of Repatriation, Reintegration and
Reconstruction; Terence Nahimana, M. P.;
and NGO personnel. Bujumbura, April
2004.

20. These NGOs include Global Rights and
league ITEKA.

21. International Crisis Group (2003) op cit
22. Article 53 of the law Code: Republique du

8urundi (1986) Loi PoItantCodeFoncierDu
Burundi.loi No 1/008, 1 Septembre 1986

23. ligue ITEKA (2003) Monitoring Des
Repatries. Bujumbura, December 2003.

24. IRIN (2004) Special Repolt on Repatriation
of Burundian Refugees. Dar es Salaam. 15
Apr 2004.

25. Interviews in Bujumbura and Nairobi, May
2004.

26. E.g. in 1972 many ordinary families would
have owned several hectares, but the
average is much smaller today.

27. Hatungimana, A. and Ndayishimiye, j.
(2003) op cit.

28. See for example IRIN-BURUNDI, Returnees
Stage sit-in to demand food, sheltet; 8 Apri I
2004.

29. See Oketch, j. and Polzer, T., NConflict and
Coffee in Burundi N in lind, j and Sturman,

K (eds.) Scarcity and Surfeit: The Ecology of

There remain lacunae in information about
such factors as the impact of long term
displacement on society, the effects of HIV/
AIDS on land rights, long term solutions to
the problem of land scarcity, and other issues
that have a direct bearing on sustainable
peace. Research will help policy makers to
be sensitive to the highly varied and fluid
nature of land-related issues in post-conflict
Burundi, particularly in the context of refugee
returns. There are no easy or uniform answers.
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