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BRIEFING NOTE: MIGRATION LEGISLATION AMENDMENT 
(2017 MEASURES NO. 4) REGULATIONS 2017 
1. Key concerns 

The Refugee Council of Australia expresses serious concerns about these Regulations, 
which will extend the circumstances in which refugees and people seeking asylum 
could be indefinitely detained. 

These changes would allow the Department to detain, potentially indefinitely, people 
on: 

 the basis of criminal conduct that has not been proven or even tried 
 the basis of behaviour that is considered (by the Department) to have 

endangered or threatened another person, extending to bullying and online 
vilification 

 because of inconsistencies in their names on identity documents issued by any 
Commonwealth, state or territory government, authority or official, or failures 
to update any name changes in those documents.  

This conduct or behaviour would not be assessed by a court or subject to the 
safeguards of our criminal justice system. Indeed, such behaviour does not need to 
be criminal and captures a very broad range of everyday behaviour. Minor traffic 
offences, harassment or even having different names on their Medicare and drivers’ 
licences could trigger the cancellation of a visa, leading to detention, and in the case 
of refugees, indefinite detention. 

While these changes would not immediately affect people on temporary protection 
visas, it will begin to apply when they renew these visas (beginning April 2018). 
These people are prevented by our current laws from ever becoming ‘permanent’, so 
the conditions would mean that their visas could be cancelled even if they have lived 
in Australia for decades. These are people who already suffer enormously because of 
their insecure status.  

While it will not immediately affect people on bridging visas, it will affect them when 
they need to renew such visas, which often are valid for as short as three months. 
The consequence is that these already highly vulnerable people now have to live in 
fear that someday they could be detained because someone has alleged they have 
harassed or vilified them. 

The Refugee Council of Australia has for some time already been gravely concerned 
by the Department’s use of its existing visa cancellation powers. These concerns were 
recently echoed by the Commonwealth Ombudsman in its critical report of its 
administration of existing visa cancellation powers.  

Further, we express serious concern that such changes are being introduced through 
Regulations, given the very significant impact they have on people’s lives and 
liberties, and the likely violations of our obligations under international human rights 
treaties. 
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2. Key changes 

2.1. Who these changes affect 

Schedule 2 of these Regulations, made on 2 November 2017, imposes new visa 
conditions and extends existing visa conditions for people on most temporary visas. 
The Schedule takes effect for visa applications made on or after 18 November 2017.1 

These changes affect a broad range of temporary visas across the migration program. 
They do not affect anyone granted a permanent refugee or humanitarian visa.  

It is important to note that these changes will not apply to temporary protection visas 
that have been granted, or where applications have already been made. However, 
they will apply once temporary protection visas start being renewed (which will begin 
soon) and also to applications for bridging visas.  

In this briefing, we have highlighted those changes which will affect people on 
temporary protection visas and bridging visas. We also briefly note one significant 
change that does not apply to protection or bridging visas, but which will be likely to 
affect family members of refugees or people seeking asylum, and also people who 
enter on other types of visas but who may also have grounds for humanitarian 
protection. 

2.2. What are the key changes? 

These changes would make it a mandatory visa condition that people who hold most 
temporary visas, including people on temporary protection visas: 

 cannot to engage in criminal conduct,  
 cannot to endanger or threaten any individual, and  
 must use the same name for all government dealings. 

The Regulations also  

 bar people whose temporary visas have been cancelled on ‘behaviour-related’ 
grounds from applying for a bridging visa 

 bar people from applying for a Resident Return Visa where their permanent visa 
has been or is being considered for cancellation. 

The Schedule would also allow the Department to refuse a visa for many visas 
(although not humanitarian or protection visas) where the Department believes there 
have been false or misleading documentation in any visa application made in the past 
10 years. There is likely, however, to be an impact upon family members of people 
who entered on a humanitarian visa if they enter through the family migration stream. 

3. Changes in detail 

3.1. New visa condition for people on temporary protection visas not to engage in criminal 
conduct (8564) 

New temporary protection visas will have a mandatory visa condition that the person 
must not engage in criminal conduct (condition 8564). This condition can be imposed 
already on people holding a Bridging Visa E (BVE), mostly people seeking asylum who 
came by boat.2 

The Refugee Council of Australia has previously expressed grave concerns about the 
existence of this condition for people on Bridging Visas E. In effect, the condition 

                                       

1 Item 113. 

2 Sch 2, paragraph 050.168. 



3 

 

means that any person who engages in any kind of criminal conduct, no matter how 
minor, can have their visas cancelled,3 meaning they will be detained, often for 
prolonged periods. The condition does not require the criminal conduct to be proven 
and the person can be detained even where a criminal court has decided to grant bail 
for exactly the same conduct.  

The effect of this condition is that people are being doubly punished–once by the 
criminal law, and again by immigration law. This is discriminatory and undermines the 
principle of the equality of law and the rule of law. As the Ombudsman’s report stated, 
the power to cancel a visa simply because a person has been charged is at odds with 
the fundamental principle of the presumption of innocence.  

Further, immigration detention does not include the procedural and evidential 
safeguards of the criminal process. Nor does the length of the detention bear any 
relationship to the seriousness of the crime. As the Ombudsman’s report noted, the 
Department was inclined to cancel visas even where the charge was minor, such as 
for charges of shoplifting. 

3.2. Impacts on people 

We have heard from our members of cases in which people on a Bridging Visa E turn 
up to court for a charge, often for a driving offence, and are granted bail but 
immediately detained by the Department of Immigration. Often, they go to court by 
themselves and don’t return, and no one knows where they are.  

We have heard of cases where people are held in detention for very long periods even 
for minor offences. Indeed, this is more likely when the offence is minor, as the court 
hearing date is set months ahead, and during this time the person is held in 
immigration detention. As the Ombudsman’s report found, people often are unaware 
of their right to appeal within a very short two-day period, generally have no access to 
legal advice, and are sometimes transferred between detention centres during this 
period, making it impossible for them to appeal. The Ombudsman’s report also 
revealed that the Department has been detaining people for months after a criminal 
charge has been dropped.  

The existence of this visa condition also instils fear in people who are already highly 
vulnerable. Such fear makes them more vulnerable to exploitation and blackmail. 
Ironically, it also makes other community members feel less able to report crime in 
their community, because of the potentially draconian consequences. For example, we 
have heard that victims of domestic violence are less inclined to report issues because 
of the fear that the main breadwinner of the family will be detained indefinitely. 

We therefore have extremely strong concerns about the extension of this condition to 
people on temporary protection visas. While those visas are labelled ‘temporary’, 
unlike other temporary visas they will never convert under existing law to permanent 
visas. This means a person could live here for decades and be detained for even minor 
offences. Indeed, this would lead to indefinite detention, because people on temporary 
protection visas are refugees who cannot be returned to their home country.  

Given the seriousness of these consequences, we express extreme concern about the 
use of Regulations to impose this new condition, with extremely limited parliamentary 
scrutiny.  

                                       

3 Under s 116(1)(b) of the Migration Act 1958 (Cth). 
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3.3. Endangering or threatening individuals (extending condition 8303) 

The new Regulations also extend existing visa condition 8303, which currently 
requires that a person holding the relevant visa is not involved in ‘activities disruptive 
to, or violence threatening harm to, the Australian community or a group within the 
Australian community’. The Regulations extend this to requiring that the person ‘must 
not become involved in’ any “activities that endanger or threaten any individual”.4  

This will be a mandatory condition for new temporary protection visas,5 and one kind 
of bridging visa (subclass 051).6 It can also be imposed on Bridging Visa E holders 
(typically people seeking asylum who came by boat).7 

The Explanatory Statement indicates some kinds of behaviour which would be caught 
by this extremely broad condition. This states that it could be used:  

where there is objective evidence of harassment, stalking, 
intimidation, bullying, or otherwise threatening an individual, but 
which may not necessarily be subject to criminal sanctions. These 
activities may include public ‘hate speech’ or online vilification targeted 
at both groups and individuals based on gender, sexuality, religion, 
and ethnicity.  Evidence provided by law enforcement agencies of 
conspiracy to cause harm or incite violence against an individual can 
also be considered under condition 8303.8 

This condition sets an even lower standard than condition 8564, in that it expressly 
contemplates activities that are not even subject to the criminal law. The condition is 
phrased so broadly that it could effectively lead to indefinite detention if someone is 
considered to have made hostile comments towards other people. The evidence does 
not need to be considered in a court and is subject to very limited safeguards.  

Again, we note that such a condition discriminates against non-citizens, by imposing 
disproportionate punishment on them for a wide range of behaviour. The irony, of 
course, is that many of these people have been the subject of vilification, both online 
and in the real world, because of their refugee or asylum status. Further, by imposing 
this condition on people on temporary protection visas, the legislation effectively 
makes their residence in Australia even more insecure. Under current laws and 
policies, no matter how long they live here, they will have to live in fear of having 
their visa cancelled if anybody ever considers their behaviour to be threatening.  

We also note that, partly as a result of the punitive policies people on temporary 
protection visas have suffered, they will often suffer significant mental distress which 
could lead to behaviour that is or might be thought to be threatening. As well, given 
the diverse cultures from which people come, it is easy to conceive of situations in 
which people could misinterpret their behaviour as threatening or harassing. 

3.4. Barring further bridging visa applications 

If a person with a temporary protection or bridging visa has their visa cancelled 
because of visa condition 8564, or because they have been assessed as a risk to 

                                       

4 Item 112. 

5 Item 105.-107. 

6 Item 48. This is the Bridging Visa (Protection Visa Applicant) visas (subclass 051) where a bridging visa is granted without application while a 
person is making arrangements to depart. 

7 Item 28. 

8 Explanatory Statement, 12. 
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public health, safety or the good order of the community or an individual, they will be 
unable to apply for a bridging visa E (which would release them from detention).9 This 
extends an existing provision that bars an application if the person has been charged 
or convicted of criminal conduct. 

The Department would retain its discretionary power to grant them a bridging visa 
without application, but only where it considers they do not pose a risk to the 
Australian community and while the person is making arrangements to depart or 
otherwise resolve their status. 

This change therefore lowers the evidential standard before a person is not only 
detained, but prevented from being released unless the Department chooses to 
intervene. Further, by barring the application, this amendment only expands the 
Department’s already enormous discretionary power over the liberty of individuals. 

3.5. Visa condition requiring people to use the same name in all official identity documents 
(condition 8304) 

This is a new condition which will be imposed on most temporary visa holders, 
including those holding bridging visas and temporary protection visas.10 The condition 
requires the holder to use ‘the same name to identify himself or herself in all official 
Australian identity documents’, and to notify all issuers of any change of name and to 
take reasonable steps to ensure all official identity documents are changed. An ‘official 
Australian identity document’ includes any identity document issued by the 
Commonwealth, State or Territory governments, as well as authorities, employees or 
officials of those governments.11 

Such a condition is both onerous and impractical. On a strict reading, it would seem to 
mean that even minor discrepancies between names across (for example) a person’s 
public transport concession card, drivers’ licence, Medicare and health care card, and 
visa documents would put a person in breach of that condition. There are many 
Australian citizens who would not comply with such a strict condition.  

In practice, this is likely to affect many refugees and people seeking asylum. For 
example, one common problem is that some identity documents are often issued in 
the wrong name by one government department or even their home country. A 
current example is that of Tamils, whose names have been misspelt in their passports 
by Sinhalese officials in Sri Lanka, and whose errors are perpetuated by government 
officials in Australia.  

The Explanatory Statement notes that 

As the Department is the first point of contact with non-citizens 
entering Australia, the Department has a central role in ensuring and 
recording the identity of temporary visa holders for the duration of 
their stay in Australia (commencement of identity authority).  The 
introduction of new condition 8304 is reflective of the Department’s 
role as a commencement of identity authority and the primary conduit 
for managing changes of name by non-citizens.12 

                                       

9 Items 5-8. 

10 Items 9-28, 52-54, 105-107. 

11 Item 112. 

12 Explanatory Statement, 18. 
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The Refugee Council of Australia is aware that the Department has sometimes 
incorrectly entered a name or insists upon the wrong name being used due to error 
somewhere along the chain. People from refugee backgrounds often come from 
countries where documentation is not as rigorous as in Australia, and are often 
escaping from situations which makes it difficult for them to get and travel with 
identity documents.   

Unfamiliar names and different cultural naming conventions increase the likelihood of 
breaching the condition. For example, some cultural groups do not have surnames, 
but many governments require a surname to be entered into online forms. Many 
people from refugee or indeed ethnic communities already find it very difficult to deal 
with governments, and will therefore struggle to meet this stringent condition. 

Further, it is difficult to see why this is a visa condition which could lead to someone 
having their visa cancelled, rather than (as is already the case for most official 
transactions) a general obligation under statute.  

The justification given in the Explanatory Statement is that it “aims to mitigate 
identity fraud, such as the use of aliases to escape government detection concerning 
law enforcement, tax, and social security”.  The example of the case of Man Haron 
Monis is given, because he used several identities, aliases and titles when dealing with 
agencies. This example is about identity fraud and evasion of law enforcement, a 
narrower problem which should be punished under criminal law rather than under 
immigration law. Again, this measure is discriminatory, as Australian citizens (who 
may also be inclined to violent or criminal activities and identity fraud) are not subject 
to similar requirements.  

3.6. Extension of Public Interest Criterion 4020 

Currently, Public Interest Criterion 4020 bars a visa application for 12 months where a 
person submits false or misleading information in relation to the visa application or 
any visas held in the previous 12 months. The ‘false or misleading information’ can be 
given by a third party (for example, a migration agent), and be given inadvertently. 

The Regulations would: 

 extend the bar on an application from 12 months to 10 years, and 
 extend the scope of the ‘false or misleading information’ to be considered from 

visas held in the previous 12 months to any visas or visa applications in the 
past 10 years.13 

While this change does not apply to temporary protection or bridging visas, it applies 
to any other kind of visa (family or work-related). It could therefore affect people in 
refugee-like circumstances including family members of refugees. 

This change is likely to affect those who often have to rely on migration agents or 
third parties to fill out complex and detailed visa application forms in another 
language, which may include the most vulnerable (such as children). It may also 
cause extended separation of families. 
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