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exeCutive SummARy

More than 107 000 people of ethnic Nepali origin (‘Lhotshampas’) have been displaced from their homes 
and lands in Bhutan over the past two decades. Most have since resided for many years in refugee camps in 
eastern Nepal, and there is still no realistic prospect of their safe and dignified return. In 2007 the international 
community offered to resettle a large number of refugees to third countries in order to alleviate their suffering; 
while this may provide a solution to the protracted displacement situation for many, their determination and 
hope to one day return to Bhutan remains very much alive.

In support of the right of Bhutanese refugees and displaced persons to return to their homes and lands in 
Bhutan, and based on the United Nations Principles on Housing and Property Restitution for Refugees and 
Displaced Persons (the ‘Pinheiro Principles’), COHRE actively promotes the right to housing, land and property 
(HLP) restitution. Building on past efforts in this area, COHRE has conducted an in-depth analysis of the HLP 
restitution rights of Bhutanese refugees and displaced persons, focusing on the issue of the right to return-
based restitution in light of the third-country resettlement offer, as well as on the specific challenges that exist 
in effectively implementing the right to housing, land and property restitution. COHRE undertook two field 
missions to Nepal and the Indo-Bhutan border at the end of 2007 and the beginning of 2008. It has conducted 
several training sessions for relevant stakeholders and produced three publications on the right to housing, land 
and property restitution for Bhutanese refugees and displaced persons.

COHRE’s work has demonstrated the need and urgency to continue promoting HLP restitution rights for 
Bhutanese refugees and displaced persons. One pressing need is to create an HLP database compiling relevant 
information and evidence from the refugees regarding their HLP ownership in Bhutan. In addition, further 
research into the underlying challenges affecting HLP restitution – including issues of nationality, land ownership, 
land registration and secondary occupation – is required. Finally, it is critical that concrete advocacy strategies 
leading towards the effective implementation of HLP restitution are developed and implemented.

This report details COHRE’s work on HLP restitution for Bhutanese refugees and displaced persons. It provides 
an in-depth legal analysis of the right to HLP restitution, the use of the ‘Pinheiro Principles’ in ensuring HLP 
restitution for the Bhutanese displaced community, and the underlying challenges faced in achieving HLP 
restitution. Concrete conclusions and recommendations are presented on how to best continue working 
towards guaranteeing HLP restitution for Bhutanese refugees and displaced persons. 
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intRoduCtion

�.� Background of the project

The Bhutanese refugee crisis has a long history. As a result of differences in culture, language and religion, 
Bhutan’s majority ethnic group of Ngalongs, mainly residing in the west of the country, have been forcing other 
ethnic groups to leave Bhutan, in particular the ethnic Nepalis (or ‘Lhotshampas’) from the south. A number of 
government-sanctioned discriminatory measures aimed at the ‘Bhutanisation’ of Bhutan and its people have 
led to the disenfranchisement of a large number of the Lhotshampas. Some have had their land confiscated 
and many have been stripped of their Bhutanese nationality and citizenship rights — rendering them homeless 
and stateless. Between late 1990 and 1992 this resulted in the forced displacement of tens of thousands of 
Lhotshampas from their homes in the southern districts of Bhutan, and, to a lesser extent, of the Sharchop 
ethnic group who mainly resided in the east of Bhutan. Most Lhotshampas have since fled to Nepal.

It is estimated that around 107 000 Bhutanese of ethnic Nepali origin are currently living as refugees in seven 
UNHCR-monitored camps in eastern Nepal (Jhapa and Morang District). Life in these camps has become 
increasingly difficult: refugees are restricted to living in the camps, they are not allowed to work for a living and 
they are solely dependent on international assistance. In addition, they are faced with the growing reluctance 
of the international community to keep providing for their needs. As well as these Bhutanese refugees living in 
camps in Nepal, there is also a significant number of Bhutanese of ethnic Nepali origin living outside the refugee 
camps in Nepal and India.

After almost two decades of displacement there is still no realistic prospect for the refugees of a safe and dignified 
return to Bhutan. Despite the fact that a large number of the refugees still possess Bhutanese citizenship and land 
deed documentation, the Government of Bhutan maintains that the refugees were originally illegal migrants 
who then left Bhutan voluntarily, and that this qualifies them as ‘non-nationals’. A bilateral verification process 

1
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conducted by the Governments of Nepal and Bhutan covered only one refugee camp (12 500 refugees) and 
resulted in the questionable result of only 2.4 percent qualifying as genuine Bhutanese.

In order to alleviate the suffering of the refugees living in camps and to offer them a durable solution to their 
displacement situation, while not denying their right to return to their homes in Bhutan, the international 
community has offered to resettle a large number of the refugees to third countries. 

COHRE has long been advocating for the rights of the Bhutanese refugees to return to their homes and lands in 
Bhutan. In 1999/2000 COHRE assisted the Association of Human Rights Activists (AHURA) Bhutan to carry out a 
documentation project in the seven camps. This project was conducted entirely by the refugees and involved the 
collection and digital storage of all relevant documentary evidence that the refugees had with them regarding 
their citizenship and land and property ownership in Bhutan. There had been two similar previous efforts, by the 
Human Rights Organization of Bhutan (HUROB) in 1996 and by the Bhutan Refugee Representative Repatriation 
Committee (BRRRC) in 1999, to document the nationality and property ownership of the refugees, but neither 
of these was systematic or exhaustive.

COHRE’s current project builds upon previous work done on the housing, land and property rights of Bhutanese 
refugees. The project’s main aim is to create awareness of and promote the right to housing and property 
restitution for the refugees, and in this context to apply the United Nations Principles on Housing and Property 
Restitution for Refugees and Displaced Persons (the ‘Pinheiro Principles’) in effectively implementing housing, 
land and property restitution.

�.2 project activities

As part of this project COHRE carried out a number of activities. First, field-based research was conducted 
which aimed to identify and analyse the right to housing, land and property restitution for Bhutanese refugees 
and displaced persons. The research focused on the issue of the right to return-based restitution, in particular 
in light of the third-country resettlement offer made by the international community. It also focused on the 
specific challenges that exist in effectively implementing the right to housing, land and property restitution for 
Bhutanese refugees and displaced persons in accordance with the Pinheiro Principles.

Second, COHRE undertook two fact-finding missions to Nepal. The first mission, to Kathmandu and the refugee 
camps in the country’s eastern Jhapa District, was conducted between 24 December 2007 and 16 January 2008. 
Through discussions with refugee communities, human rights organisations, international NGOs, UNHCR and 
IOM, COHRE gained valuable insights into the issues and importance of restitution for the refugee community, 
along with a deeper understanding of the challenges to, and support for, housing, land and property rights work 
by COHRE. A second mission was conducted between 17 and 29 February 2008, in which COHRE travelled to 
Kathmandu, the refugee camps in Jhapa District as well as to West Bengal in India and the Indo-Bhutan border. 
This mission was again useful for gaining further insight into the various restitution issues; it also allowed COHRE 
to talk to ‘forgotten’ Bhutanese refugees in the Indian state of West Bengal as well as to secondary occupants 
living in Samchi District in southern Bhutan. This second mission also enabled COHRE to discuss the right to 
housing, land and property restitution with six of the seven Core Working Group States’ representatives in Nepal.1 
Reports of the two field missions are available upon request.

Third, during the second fact-finding mission several training sessions were conducted for the refugees in 
camps as well as for local community-based organisations in eastern Nepal. In addition, through meetings in 

� The Core Working Group on Bhutanese Refugees in Nepal, consisting of Australia, Canada, Denmark, the Netherlands, Norway and the United States of 
America, with the European Commission participating as an observer, was formed in November 2005 to ensure that Bhutan and Nepal work together towards 
a comprehensive solution to the refugee problem. The Core Working Group meets regularly in Kathmandu and Geneva.
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Kathmandu with international agencies and embassy officials, a greater understanding of the use of the Pinheiro 
Principles for effectively implementing the right to restitution was achieved.

Fourth, in support of both this project and future activities, COHRE produced three publications on the right 
to housing, land and property restitution for the Bhutanese refugees and displaced persons. The first booklet 
contains the Pinheiro Principles, while the second is entitled ‘Hoping to Return: Applying the Pinheiro Principles 
for Bhutanese Refugees and Displaced Persons’ — listing the Pinheiro Principles and explaining them in detail 
in the context of the Bhutanese situation.2 Finally, COHRE produced a user-friendly leaflet explaining the right to 
return and to housing, land and property restitution in clear and simple language.3 All three publications were 
published in English and Nepali and are available on www.cohre.org/bhutan. 

Fifth, the right to housing, land and property restitution for Bhutanese refugees and displaced persons was 
promoted through meetings with various stakeholders during the two field missions. In addition, the body of 
research and present report will enable further advocacy work to be effectively undertaken at the local and 
national levels, and potentially at the international level. The three publications that were produced during the 
project have proven to be important tools for raising awareness among beneficiaries of their housing, land and 
property restitution rights and of the Pinheiro Principles.

Sixth, COHRE has undertaken advocacy action with the Association of Press Freedom Activists (APFA) Bhutan 
on the Pinheiro Principles and the right to housing, land and property restitution for Bhutanese refugees. APFA 
is an independent organisation set up by young refugee journalists for freedom of speech, expression, press 
and publicity. Interviews with COHRE were published in the electronic newspaper The Bhutan Reporter and 
broadcast on the weekly radio programme ‘Saranarthi Sarokar’ (‘Voices of Refugees’) from an FM radio station 
based in Kathmandu, and relayed to the seven refugee camps in eastern Nepal.

�.� Lessons learned

The research and present report, as well as the field missions, trainings and discussions with stakeholders 
(in particular representatives of the refugee community), demonstrated the critical need and overwhelming 
support from the refugee community for the continuation of work on housing, land and property restitution. Of 
particular urgency is the need to restart the documentation process as soon as possible. If this process – begun 
in 1999 and so far resulting in the documentation of the housing, land and property ownership situation of 51 
percent of the refugee population – is not restarted very soon, the momentum will be lost, people will have 
been resettled to third countries, the time period between the first half of the process and the second half 
will be too long, relevant documents will have become illegible because they are old and have been kept in 
poor conditions for the last two decades, and the relevance of working towards housing, land and property 
restitution will become too difficult to explain.

A comprehensive database containing the housing, land and property documentation of the Bhutanese refugee 
community is essential for ensuring housing, land and property restitution for the refugees. Based on this 
documentation, effective advocacy strategies can be developed to achieve that goal. The initial aim would then 
be to continue to work towards repatriation and full restitution for all refugees. It is clear that the refugees want 
to return to Bhutan in spite of accepting the possibility of third-country resettlement. Their resolve to return is 
further strengthened by statements made by the international community that efforts to repatriate them will 
not be abandoned even after they are resettled.4 In light of this, it is imperative to continue to work towards 

2 The text of this booklet is included in Appendix 2.

� The text of this leaflet is included in Appendix �.

� Communiqué of the Core Working Group on Bhutanese Refugees in Nepal, �6 May 2007, available at http://www.dfait-maeci.gc.ca/canada_un/geneva/2007-
05-�6-en.asp
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return-based restitution. COHRE acknowledges that the third-country resettlement offer is an important part of 
the solution to the dire and protracted displacement situation of the refugees living in camps in Nepal, but it is 
not – and should not be seen as – an alternative to return-based restitution, nor a solution that negates the right 
to housing, land and property restitution.

�.4 Structure of this report

This report presents an overview of the project activities and important lessons learned. In section 2 the results 
of the research are presented in a analytical paper, while section 3 offers important overall conclusions and 
recommendations from the research.

To obtain the leaflet entitled ‘Everyone Has the Right to Housing, Land and Property Restitution’ or the booklet 
entitled ‘Hoping to Return Home: Applying the Pinheiro Principles for Bhutanese Refugees and Displaced Persons’, 
contact the COHRE Asia and Pacific Programme. Reports of the two field missions are available upon request.

COHRE Asia and Pacific Programme 
PO Box 2061
Phnom Penh 3
Cambodia 
Tel: +855.23.726.930
Fax: +855.23.726.934
bhutan@cohre.org
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HouSing, LAnd And pRopeRty ReStitution RigHtS  
FoR BHutAneSe ReFugeeS And diSpLACed peRSonS
The Bhutanese refugee crisis has a long history.5 In essence it is the result of differences in culture, language and 
religion between various ethnic groups in Bhutan. The three main ethnic groups in Bhutan are: the Ngalongs 
residing mainly in the west; the Sharchops mainly in the east; and the Lhotshampas (or ethnic Nepalis) mainly 
in the south of the country.6 After a short period of integration between 1950 and 1970, the Ngalongs felt 
increasingly threatened, calling the Lhotshampas in particular illegal immigrants and a threat to the survival of 
Bhutan.7 In the 1980s the Royal Government of Bhutan introduced exclusionary policies in an effort to enforce 
a ‘Bhutanese way of life’ (Driglam Namzha) and to preserve a distinct national identity, commonly referred to 
as ‘One Nation, One People’.8 A number of discriminatory measures aimed at the ‘Bhutanisation’ of (southern) 
Bhutan and its people, involving significant amendments to citizenship, land and marriage laws, led to the 
disenfranchisement of a large number of Lhotshampas. Many were stripped of their Bhutanese nationality and 
citizenship rights, rendering them stateless. Between late 1990 and 1992 tens of thousands of Lhotshampas 

5 Human Rights Watch, Last Hope: The Need for Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, p. �2 (note �).

6 The terms ‘Ngalong’ and ‘Sharchop’ are the Dzongkha words for the respective ethnic groups. Dzongkha has been the official language of Bhutan since �96� 
and it is the language of the Ngalongs. The Dzongkha term used to refer to ethnic Nepalis is ‘Lhotshampa’, meaning ‘southern borderlander’. The Lhotshampas 
are sometimes also referred to as Bhutanese Nepalis. The Ngalongs and Sharchops speak closely related languages and are Buddhist; together they are known 
as Drukpas (in reference to the followers of the Drukpa Kagyu school of Tibetan Buddhism), whereas Lhotshampas speak Nepali and are mainly Hindus. 
Other ethnic groups living in Bhutan include Khengs (often grouped together with the Sharchops), Adhivasis, Birmis, Brokpas, Doyas, Lepchas, Tibetans and 
Toktops. Collectively, these latter groups are estimated to make up approximately �0 percent of the population (Tessa Piper, ‘The Exodus of Ethnic Nepalis from 
Southern Bhutan’, � April �995, p. 6, available at www.refworld.com; Michael Hutt, Unbecoming Citizens: Culture, Nationhood, and the Flight of Refugees from 
Bhutan, Oxford University Press, 2006, pp. 2–8). The origins of Nepali migration to Bhutan are discussed by Hutt in ibid., pp. 22–2�.

7 Human Rights Watch, Last Hope. The Need for Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, p. �� (note 6).

8 The ‘preservation’ of Bhutan’s distinct national identity is enforced through the ‘Driglam Namzha’ code, a comprehensive set of rules of behaviour and etiquette 
based on Buddhist concepts. It involves a wide range of prescriptions from how to conduct certain ceremonies to how to walk, sit, eat and dress (Norwegian 
Refugee Council, NRC Reports Bhutan, Bhutan: Land of Happiness for the Selected, Issue No. �/2008, p. 6). The Royal Government of Bhutan’s defence for 
imposing the ‘Bhutanisation’ of Bhutan is discussed in Michael Hutt, Unbecoming Citizens: Culture, Nationhood, and the Flight of Refugees from Bhutan, Oxford 
University Press, 2006, p. �6�.

2
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were intimidated and forced into signing so-called ‘Voluntary Migration Forms’ (VMFs; see section 2.3.2) which 
ultimately forced them to leave their homes and lands9 in the southern districts of Bhutan.10 Eventually they fled 
– or were forced to flee – to Nepal via India.11

It is estimated that around 107 000 Bhutanese of Nepali origin are currently living as refugees in seven UNHCR-
monitored camps in Jhapa and Morang District, eastern Nepal.12 Life in the camps has become increasingly 
difficult: refugees are restricted to living in the camps, they are not allowed to work for a living and they are solely 
dependent on international assistance. In addition, they are faced with growing reluctance by the international 
community to keep providing for their needs.13 As well as these Bhutanese refugees living in camps in Nepal, 
there is also a significant number of Lhotshampas living outside the camps in Nepal and in India.14 

After almost two decades of displacement, the refugees still have no realistic prospect for a safe and dignified 
return to Bhutan. The Government of Bhutan maintains that the refugees were illegal migrants and anti- or non-
nationals, and that they have left Bhutan voluntarily.15

In order to offer the refugees a durable solution to their displacement situation, the United States has announced 
its willingness to resettle 60 000 Bhutanese refugees, and more if required.16 Other Member States of the Core 
Working Group on Bhutanese Refugees, including Australia, Canada, Denmark, the Netherlands, New Zealand 
and Norway, have also expressed their willingness to accept their share of responsibility in the resettlement of 
the refugees.17 Canada, for example, has already announced a plan to resettle 5 000 Bhutanese refugees.18

In the meantime, the situation for Lhotshampas remaining in Bhutan continues to be of concern. According to 
official Bhutanese figures, Lhotshampas still constitute approximately 5.5 percent of Bhutan’s population.19 If 
those Lhotshampas outside Bhutan were allowed to return, this proportion would, if the statistics are correct, 

9 Human Rights Watch, Last Hope: The Need for Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, pp. ��–�6.

�0 This includes the following districts (the new spelling of the districts, which was introduced in the late �990s by the Royal Government of Bhutan, is shown in 
brackets): Samchi (or Samtse), Chhukha, Dagana, Chirang (or Tsirang), Sarbhang (or Sarpang) and Samdrup Jongkhar.

�� It is mainly the Ngalongs of western and central Bhutan who dominate political and economic life in Bhutan. The Sharchops, although 
ethnically Drukpas, also form a minority and have had their share of trouble with the Ngalongs, including the pro-democracy movement in 
eastern Bhutan in �997. There are around thirteen Sharchop families living in the refugee camps (comments made by Malavika Vartak, COHRE).

�2 According to UNHCR’s Global Report 2006, at the end of 2006 there were �07 800 Bhutanese refugees in Nepal. In addition, there were around 
� �00 Bhutanese asylum-seekers and �0 000 other Bhutanese persons of concern. See also: UNHCR, Briefing Note, 6 November 2007. The 
figure of �07 000 refugees residing in the camps was confirmed by UNHCR during COHRE’s fact-finding mission to Nepal in February 2008.

�� Human Rights Watch, Last Hope: The Need for Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, p. �9.

�� Ibid, p. 7�. According to Human Rights Watch, around �0 000 to �5 000 have settled in Nepal outside the camps and around �5 000 to �0 000 in India.

�5 Human Rights Watch, Trapped by Inequality. Bhutanese Refugee Women in Nepal, Vol. �5, No. 8(C), September 200�, p. 20.

�6 UNHCR, ‘Nepal: Generous US resettlement offer may help break Bhutanese deadlock’, UNHCR Briefing Notes, 6 October 2006, available at http://www.unhcr.
org/news/NEWS/�5262b�62.html [accessed �9 November 2007]. “On Wednesday 9 January the US Ambassador to Nepal, Nancy J. Powell, has stated that 
at least �0 000 refugees will be resettled in the first phase which will commence soon, most likely in March 2008” (Nepalnews.com, Kathmandu, �0 January 
2008). “On � February 2008, UNHCR reports that it has welcomed Nepal’s decision to issue exit permits to refugees from Bhutan who voluntarily opt for 
resettlement” (UNHCR Briefing Notes, � February 2008). “On 8 February 2008, the US Ambassador to Nepal – as chairperson of the core group – announced 
that it is ‘our hope that in 2008, more than �� 000 refugees will be resettled from Nepal. By the end of 2009, we hope that an additional 20 000 more refugees 
who have chosen resettlement will be starting new lives in the United States, Australia, Canada, and elsewhere’” (www.newsVOA.com, 8 February 2008).

�7 The Core Working Group on Bhutanese Refugees in Nepal, consisting of Australia, Canada, Denmark, the Netherlands, Norway and the United States of 
America, with the European Commission participating as an observer, was formed in November 2005 to ensure that Bhutan and Nepal work together towards 
a comprehensive solution to the refugee problem.

�8 UNHCR, Briefing Note, 6 November 2007. So far, 2� 000 refugees have applied for resettlement according to Daisy Dell, UNHCR Representative in Nepal 
(Kathmandu Post, 2� February 2007).

19 This percentage is taken from a census conducted in 2005 by the Bhutanese Populations and Census Commission and it is based on a total population figure of 
672 �25 which includes Bhutanese nationals (552 996), foreign nationals (�� 52�) and the ‘floating population’ (�7 �5�). Note that these figures were sourced 
from the official Bhutanese newspaper Kuensel on �� May 2006, and may not reflect the actual situation. See also: the Proceedings and Resolutions of the 
85th Session of the National Assembly of Bhutan, �5 June–7 July, which only mentions the number of people residing in the country (6�� 982) – presumably 
including foreign migrants and ‘non-nationals’ or ‘floating’ residents – and the number of Bhutanese citizens (552 996). 
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be increased to 21.5 percent.20 The Royal Government of Bhutan has indicated that this would create political 
instability in the country, implicitly endorsing ethnic population management.21 It maintains that a majority of 
the Lhotshampas are not Bhutanese nationals but illegal immigrants — despite the fact that a large number of 
them possess citizenship and land tax documentation. There is a significant risk that the remaining Lhotshampas 
will either be coerced into leaving Bhutan or continue to face persecution as second-class citizens.22

Since December 2006 only marginal political changes have occurred in Bhutan. On 17 December 2006 Crown 
Prince Jigme Khesar Namgayel Wangchuck became the fifth King of Bhutan, and has since appeared to begin 
a transition from absolute monarchy to a form of democracy. In 2007, for the third time, a draft Constitution 
was presented and the first national elections were held in December 2007 and March 2008.23  (Upper house 
elections were held on 31 December 2007 and lower house on 24 March 2008 http://news.bbc.co.uk/2/hi/
south_asia/7193818.stm). The democratic nature of these elections can easily be contested: only two political 
parties were allowed to register with the election commission, and not coincidentally these were formed by 
former bureaucrats, royalists and members of the royal family. All political parties formed in exile were denied 
registration.24 Furthermore, Bhutanese in exile as well as many Bhutanese inside the country were not permitted 
to take part in elections for various reasons, including because they were considered to be ‘non-nationals’ (a 
qualification that is further discussed in section 2.3.1).25

This report outlines the housing and property restitution rights of Lhotshampas who have been forced to leave 
Bhutan (also referred to as Bhutanese refugees26). The analysis and conclusions drawn are based on documentary 
research and two field missions to Nepal and the Indo-Bhutan border conducted by COHRE between December 
2007 and February 2008.27 The aim of this report is two-fold: first, to provide relevant information about the 
housing, land and property restitution rights of the Bhutanese refugees in light of their current options to return 
or resettle in a third country, and second, to analyse the practical and legal obstacles faced by the Bhutanese 
refugees in having their right to and use of their former homes, lands and property in Bhutan restored to them. 
The report does not discuss the political challenges faced by the refugees in relation to the possibility of returning 
and effectively claiming housing and property restitution.

Section 2.1 discusses the right to housing and property restitution for refugees and displaced persons in general, 
as covered by the ‘Pinheiro Principles’. In section 2.2 the right to and possibility of return to Bhutan are analysed, 
as well as the offer of resettlement to third countries in relation to the right to return and the right to housing 
and property restitution. In section 2.3 the legal and practical obstacles and challenges faced by Bhutanese 
refugees in effectively claiming restitution are discussed (as mentioned, the prevailing political challenges will 
not form part of this analysis). Finally, in section 2.4, some conclusions and recommendations are proposed.

20 Population statistics are a source of considerable controversy, and a great deal of data may be inaccurate (Tessa Piper, ‘The Exodus of Ethnic Nepalis from 
Southern Bhutan’, � April �995, p. 6, available at www.refworld.com).

2� Presentation by Dr D.N.S. Dhakal, Bhutan National Democratic Party, held in Brussels, Belgium, on 8 November 2007 [not published; available from author].

22 Ibid.

2� On New Year’s Day, 2008, �5 members from �5 districts were elected to the National Council – or upper house – of the Parliament of Bhutan. One Nepali-
speaking candidate was elected from each of the Samchi and Chirang constituencies (Nepalnews.com, Kathmandu, � January 2008). The elections in five 
districts were postponed and five more members will be nominated by the King. Elections for the lower house were expected to be held in February and 
March 2008 (Nepalnews.com, Kathmandu, � January 2008). The Constitution will be adopted by the first session of Parliament in 2008 (see: Announcement 
of the Chief Justice of Bhutan, CJ-��-26�, � August 2007, available at www.constitution.bt/announcement.pdf ).

2� Presentation by Dr D.N.S. Dhakal, Bhutan National Democratic Party, held in Brussels, Belgium, on 8 November 2007 [not published; available from author].

25 The Rising Nepal, Editorial, 2� January 2008.

26 The qualification ‘Bhutanese refugee’ has a broad meaning for the purposes of housing, land and property restitution. It includes all those who have been 
forced to leave their homes and lands in Bhutan and are either displaced inside Bhutan or have fled to another country — irrespective of whether or nor they 
qualify as a refugee in the legal technical sense of Article � of the �95� Convention relating to the Status of Refugees.

27 A first fact-finding mission to Nepal was conducted between 2� December 2007 and �6 January 2008. A second mission was conducted between �8 February 
and 29 February 2008.
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2.� the united nations principles on Housing and property Restitution for 
Refugees and displaced persons (the ‘pinheiro principles’)

2.�.� An introduction to the pinheiro principles

Until the last decade or so, when conflict or tensions forced people to leave their homes, their chances 
of returning were minimal. Over the past several years, and as was evidenced during the conflict in the 
Balkans in the 1990s, a consensus among the international community has emerged in support of the idea 
that those who are forced to leave their homes should have the right and the opportunity to return and 
have their homes restored to them.28 Between 2002 and 2005 the United Nations Special Rapporteur on 
Housing and Property Restitution, Mr Paulo Sergio Pinheiro, conducted a study on the issue of housing and 
property restitution. The end result, the United Nations Principles on Housing and Property Restitution for 
Refugees and Displaced Persons (generally referred to as the ‘Pinheiro Principles’) in which the right to 
housing and property restitution is enshrined, was endorsed by the United Nations Sub-Commission on 
the Promotion and Protection of Human Rights in August 2005.29

Although awareness of the issue of restitution has grown in recent years, the right to restitution in itself is 
not new. Indeed, in many instances the United Nations and its various organs have recognised the right 
to housing and property restitution.30 The Pinheiro Principles provide, for the first time, a comprehensive 
overview of the agreed standards relating to the legal, policy, procedural, institutional and technical 
implementation mechanisms on housing and property restitution. The Pinheiro Principles are universally 
applicable and are based on existing international legal standards; as such they are more than simply a set 
of guidelines.

The Pinheiro Principles contain a total of 23 Principles divided into seven sections, covering:

standards on the scope and application of the Pinheiro Principles; 

the meaning of the right to housing and property restitution; 

seven overarching principles that must be recognised at all times, including:
	the principle of non-discrimination;
	the right to privacy and respect for the home and possessions;
	the right to adequate housing; and
	the right to freedom of movement;

the right to return;

standards on legal, policy, procedural and institutional implementation mechanisms;

standards on the role of the international community; and

a rule on the relationship between the Pinheiro Principles and other rules of international and national law.

28 See for an interesting and comprehensive study on the development of the right to housing restitution, including the Pinheiro Principles: Antoine Buyse, Post 
Conflict Housing Restitution: The European Human Rights Perspective, with a Case Study on Bosnia and Herzegovina, Intersentia, School of Human Rights Research 
Series, Volume 25, 2008. See also: S. Leckie (ed.), Returning Home: Housing and Property Restitution Rights for Refugees and Displaced Persons, Volume I (200�) 
and Volume II (2006), Transnational Publishers. For an overview of relevant legal materials, see: COHRE, Source No. 7: Legal Resources on Housing and Property 
Restitution for Refugees and IDPs, Geneva, 200�, and S. Leckie (ed.), Housing and Property Restitution Rights for Refugees and Displaced Persons: Laws, Cases and 
Materials (Cambridge University Press, 2007).

29 United Nations Principles on Housing and Property Restitution for Refugees and Displaced Persons (‘Pinheiro Principles’), United Nations 
Sub-Commission on the Protection and Promotion of Human Rights, �� August 2005, UN Doc. E/CN.�/Sub.2/2005/�7 (2005), endorsed  
Sub-Com. Res. 2005/2�, UN Doc. E/CN.�/2006/2 at �9 (2006).

�0 United Nations General Assembly Resolution �9�, �9�8, par. ��. United Nations General Assembly Resolution �2�6, �97�. United Nations Sub-Commission on 
the Protection and Promotion of Human Rights, Resolution �998/26. United Nations Security Council Resolution 9�7, United Nations Special Rapporteur for 
the former Yugoslavia, UN Doc. E/CN.�/�999/�2, par. ��.
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The essence of the Pinheiro Principles is the right to housing and property restitution for all refugees and 
displaced persons. This includes essentially all people who have been forcibly displaced, irrespective of the 
reason for their displacement.31 It includes, inter alia, people who have been forced to leave because of a 
conflict situation, human rights abuses, ethnic tensions, natural disasters and development projects. It includes 
internally displaced people as well as displaced persons who have crossed state borders, generally referred 
to as ‘refugees’. Importantly, the term ‘refugee’ in the Pinheiro Principles is intended to convey the general 
understanding of a refugee, that is, anyone who has been forced to leave his or her home and has crossed an 
international state border. It is not intended to only refer to the strict legal definition as detailed in various legal 
documents, most clearly in the 1951 Convention relating to the Status of Refugees (Refugee Convention). For 
the Pinheiro Principles to apply it is not necessary for a person to be a refugee in strict accordance with the 
definition enshrined in the Refugee Convention; for example, they do not need to have a well-founded fear of 
being persecuted. The concept of a refugee or displaced person referred to in the Pinheiro Principles is much 
broader, with the defining feature being that they have left their homes, lands and/or property involuntarily.

The fact that the Pinheiro Principles apply to displaced people does not mean that they can only receive restitution 
during the time in which they are displaced. The right to restitution is based on being forcibly displaced and 
remains an entitlement to those displaced as well as formerly displaced persons until such time as a restitution 
solution is found. The Pinheiro Principles neither set a time limit on the right to restitution nor provide a 
concrete restitution package or solution. Even after decades of displacement, restitution may still be claimed.32 
Nevertheless, with the passage of time it may become increasingly difficult to effectively implement restitution 
rights: practical difficulties may emerge and the commitment to restore the pre-displacement situation may 
subside. Time is therefore still a relevant element in the quest for a just and viable restitution policy.

The Pinheiro Principles outline the right to housing and property restitution. In principle, the terms ‘housing and 
property’ refer to residential property, although commercial and agricultural property is not excluded from the 
scope of the Pinheiro Principles — certainly not when such property is partly used for residential purposes or is 
essential for ensuring one’s livelihood. In general, the Principles concern any property that is owned, over which 
rights are held or which is otherwise lived in at the time of displacement; this, therefore, includes both formal as 
well as informal titles to property, and covers the rights of tenants and squatters.33

In practical terms, restitution means the restoration of the situation before the violation occurred for a victim of 
human rights or humanitarian law violations.34 In the context of housing and property rights after displacement, 
restitution means that all people who have been forcibly displaced have the right to have restored to them any 
housing, land and/or property of which they were arbitrarily or unlawfully deprived, or to be compensated for 
any housing, land and/or property that is factually impossible to restore, as determined by an independent and 
impartial tribunal.35 In other words, people who have been forced to leave their house, land or property have the 
right to use their property again in a situation equal to when they were forced to leave. This implies they have 
the right to have damage done to their property repaired or have property that has been destroyed rebuilt. In 
addition, it means restoration of title as well as the guaranteeing of such overarching rights as the right of non-
discrimination, the right to equality between men and women, the right to adequate housing, the right to be 
protected from displacement, the right to privacy and respect for the home, the right to peaceful enjoyment of 
possessions and the right of freedom of movement. It is important to note that these overarching principles work 
against return to a situation that was unjust, unfair or unlawful in the first place. For example, the prohibition of 

�� Principle �.2 of the Pinheiro Principles.

�2 Inter-Agency, Handbook on Housing and Property Restitution for Refugees and Displaced Persons: Implementing the ‘Pinheiro Principles’, March 2007, p. 27, 
available at http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain?docid=�69���2c2 [accessed �0 November 2007].

�� Rhodri C. Williams, ‘The Contemporary Right to Property Restitution in the Context of Transitional Justice’, Occasional Paper Series, International Center for 
Transitional Justice, May 2007, p. 9, available at http://www.ictj.org/static/PropertyRestitution/Rest_Pub_07.pdf [accessed 2� November 2007].

�� For an analysis of evolving understandings of restitution, including property restitution, see: ibid. pp. �–��.

�5 Principle 2.� of the Pinheiro Principles.
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discrimination and the gender equality principles prevent the restoration of a situation in which women were 
discriminated against and where they could not own land or have land use rights. If restoration is factually not 
possible, those who have been displaced have a right to compensation for the loss of their property.

Restitution is essential to the concept of restorative justice.36 It makes sense: what was yours should be made 
available to you again in the state it was in when you were forced to abandon it! Restitution touches upon 
one of humankind’s most precious possessions: home and privacy. Few events in a person’s life can be more 
terrifying than being forced to leave and abandon their house, home and land. While restitution is essential 
in redressing the factual harm that has been done, the rationale behind the right to restitution is not so much 
‘turning back the clock’, but seeing justice done in or after a situation of forced displacement and providing for a 
fair and viable solution that allows the country and its people to live in peace and harmony again. Restitution is 
equally essential in compensating for emotional harm done and for creating renewed trust in the country and its 
government and institutions. Restitution rights can contribute to broader social and political stability and help 
to ensure, for example, that conflict – if that was the reason for the displacement – does not reignite. In this case, 
housing restitution is clearly just one of the many issues that must be dealt with. In the context of Bhutanese 
refugees, it is important to address not only the restoration of housing rights, but also the many underlying, 
often discriminatory, issues that resulted in the forced displacement. Housing and property restitution is just 
one aspect of the fuller picture of restoration due to them.

In a broad and technical sense, restitution may include both restoration as well as compensation. However, 
it is usually preferable to explain restitution in the narrower sense; that is, restitution equals restoration in 
terms of restoring the practical and legal pre-displacement situation (often referred to as ‘full’ or ‘return-based’ 
restitution), and does not include compensation in terms of providing an alternative for the pre-displacement 
situation.37 In the next section the distinction between compensation and return-based restitution as contained 
in the Pinheiro Principles is discussed.

2.�.2 Compensation instead of return-based restitution

The Pinheiro Principles indicate a clear preference for full or return-based restitution because this is the form 
of restitution which ameliorates the consequences of ‘ethnic cleansing’ and other human rights atrocities. 
This means that the principal aim is to ensure restoration of any housing, land and/or property of which 
the refugee or displaced person was unlawfully deprived, and enable the refugee or displaced person to 
return to that property. States have an obligation to demonstrably prioritise return-based restitution.38 
Compensation in terms of financial assistance (for example, to repair or rebuild one’s home) can be part 
of the return and restitution process, however while compensation and (return-based) restitution are not 
mutually exclusive, the term ‘compensation’ is intended to be interpreted here in the narrow sense and is 
used to indicate an alternative remedy for return-based restitution. Compensation in that sense may not 
only come in monetary form, but in any other form that is of equal value to the lost property.

�6 Ibid.

�7 The broad interpretation follows from Principle 2.� and the narrow interpretation from Principle 2�.�.

�8 Principle 2 of the Pinheiro Principles, the right to housing and property restitution: “2.� All refugees and displaced persons have the right to have restored to 
them any housing, land and/or property of which they were arbitrarily or unlawfully deprived, or to be compensated for any housing, land and/or property 
that is factually impossible to restore as determined by an independent, impartial tribunal. 2.2 States shall demonstrably prioritize the right to restitution as 
the preferred remedy for displacement and as a key element of restorative justice. The right to restitution exists as a distinct right, and is prejudiced neither 
by the actual return nor non-return of refugees and displaced persons entitled to housing, land and property restitution.” See also: Inter-Agency, Handbook 
on Housing and Property Restitution for Refugees and Displaced Persons. Implementing the ‘Pinheiro Principles’, March 2007, p. 25, available at http://www.unhcr.
org/cgi-bin/texis/vtx/refworld/rwmain?docid=�69���2c2 [accessed �0 November 2007].
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According to the Pinheiro Principles, compensation as an alternative remedy for return-based restitution is 
only to be given as a last resort, and only when39:

1. the remedy of (return-based) restitution is not factually possible, or

2. when the injured party (that is, the refugee or displaced person) knowingly and voluntarily accepts 
compensation in lieu of (return-based) restitution, or

3. when the terms of a negotiated peace settlement provide for a combination of (return-based) 
restitution and compensation.

A situation of factual impossibility occurs in exceptional circumstances when the original house, land or 
property has been destroyed and when it no longer exists. In principle, factual impossibility refers to the 
actual destruction or ruin of the house, land and/or property and does not depend on the political, social 
or economic difficulties surrounding restoring or returning to the house, land and/or property. In addition, 
factual impossibility may refer to circumstances in which the property has been put to use for the public 
interest during the absence of the displaced person or when the property brings considerable economic 
benefit to the area concerned.40 The threshold for such circumstances to occur is high — it requires a strict 
balance (referred to as the ‘principle of proportionality’) between the individual right to return and have 
restitution and the general public interest; the former often prevails. Moreover, factual impossibility must 
be determined through a legal or quasi-legal process involving an independent, impartial tribunal in order 
to avoid potential political bias which may influence the determination.41 A political impasse or a lack of 
will to implement restitution does not equate to factual impossibility.

Compensation as an alternative to return-based restitution is also possible when the displaced person 
accepts compensation in lieu of restitution, but only when they do so knowingly and voluntarily. In this 
case, any displaced individual must be able to make a well-informed and free decision, whereby he or she 
is provided with all relevant information in a full, transparent and non-discriminatory manner. Importantly, 
when compensation is accepted in lieu of restitution it does not mean that the displaced person no longer 
has the right to return to his or her country. That right cannot be restricted in the context of restitution: 
one maintains the right to return to one’s own country. Furthermore, accepting compensation in lieu of 
restitution does not necessarily affect the right to exercise ownership of one’s property. People will, in 
principle, retain their legal rights over their land and whatever remains of their homes from which they were 
forcibly displaced, unless it was part of the accepted compensation to waive such rights in favour of new 
or secondary occupants. It is conceivable that when in protracted displacement situations a resettlement 
offer is made, financial compensation for the loss of property can be an appropriate remedy. If so, each 
individual must be able to make a voluntary and well-informed, free decision about the issue. In reality, 
however, it will not always be an individual decision. In many cases, the decision to accept compensation 
in lieu of restitution will be a collective decision made by a family or an entire community. In such cases it 
is important that all persons involved are able to equally participate in the decision-making process; this 
is just as important in cases where the original ownership of the house, land or property lies with only one 
family member.

�9 Pinheiro Principle 2�.�. Note that there is a difference in language between Principle 2.� and Principle 2�.�. Principle 2.� stipulates that compensation is only 
possible when restoration is factually impossible, whereas Principle 2�.� contains three possibilities for compensation to be used in place of restitution.

�0 Inter-Agency, Handbook on Housing and Property Restitution for Refugees and Displaced Persons: Implementing the ‘Pinheiro Principles’, March 2007, p. 25, 
available at http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain?docid=�69���2c2 [accessed �0 November 2007].

�� Principle 2 of the Pinheiro Principles: “to be compensated for any housing, land and/or property that is factually impossible to restore as determined by an 
independent, impartial tribunal”.
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Finally, as part of a negotiated peace settlement, the various parties involved (including the displaced 
persons) can agree to a combination of (return-based) restitution and compensation. In the context of 
Bhutan this option is, at least at present, not relevant and will therefore not be further discussed in this 
report.

2.�.� the search for a durable solution to displacement and the right to 
restitution

The Pinheiro Principles put the right to restitution at the forefront of the solution to displacement, while 
not actually solving the displacement. The Pinheiro Principles prioritise return-based restitution but 
neither make return a condition for restitution nor provide answers as to how return should be made 
possible or how the underlying reasons for the displacement can be resolved. The fact that restitution does 
not actually solve the displacement and is not limited to return-based restitution implies that restitution 
does not depend on the actual return of the displaced person to his or her old house, land or property. 
Restitution in the broad sense is a remedy for the loss of or damage to property; it is not a solution to 
the actual displacement. The solution to the actual displacement is found in one of the three generally 
accepted durable solutions: return or voluntary repatriation, local integration in the region or country of 
displacement, or resettlement in a third country.

It is important, however, to understand that return is not synonymous with restitution. The right to 
restitution is one matter; the right to return is another. Both rights exist; they clearly relate to one another, 
but they are independent of one another. For example, one can opt not to return and yet claim restitution. 
Restitution is one essential element of a dignified and safe return, just as accepting any other dignified 
and sustainable durable solution may otherwise be the best option in some cases of displaced refugees. 
This is especially important to acknowledge in situations where return is not possible, or where it is only a 
remote possibility. Non-return may, however, complicate matters — certainly after a prolonged situation 
of displacement. Claiming full restitution, or retaining the right to control their original property, may 
be less viable for people who are not returning. In such situations a better solution may be to provide 
compensation as an alternative to return-based restitution, whereby the persons concerned are allowed 
and able to sell their property for a fair price.

Finding the right durable solution is not easy. It was long thought that there is a hierarchy of solutions 
and that return is the ultimate preferred solution. In many situations return will, without doubt, be the 
best and preferred solution; however, it is not always the case for all displaced persons. In situations 
of long-term or protracted displacement, ‘return’ may not, or may no longer, be the preferred or best 
solution. Second and third generations may have become unfamiliar with, or not had the chance 
to become accustomed to, the places of residence of their parents (or grandparents); they may not 
know the way of life, the culture or language in their places of origin. For them, local integration or 
resettlement to a third country may be the preferred solution, in which case they may be able to pursue 
better opportunities in terms of education or livelihood. As can be expected, this may lead to tensions in 
displacement communities and complicate the issue of restitution. It is therefore important to keep an 
open mind, to be aware of the realistic possibilities for actual return, to know the preferred solution for 
each individual refugee, to allow flexibility within displaced communities to choose different solutions, 
and to understand and adopt a fair balance between providing for a durable solution to the displacement 
and ensuring the right to housing, land and property restitution. Moreover, it is critical that sufficient 
objective information is provided to displaced persons regarding possible durable solutions and their 
effect on the right to housing and property restitution.
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2.2 Restitution rights for Bhutanese refugees and displaced persons, and 
the dilemma of return or resettlement

The Bhutanese refugees have been forced to leave Bhutan for many different reasons.42 Primarily they have 
been accepted prima facie as refugees. And while perhaps not every individual Bhutanese in exile may have 
been directly targeted by the Bhutanese authorities, it is obvious that the general discriminatory situation in 
Bhutan was such that life for Lhotshampas inside Bhutan had become increasingly difficult towards the end 
of the 1980s — and it continues to be difficult for those who remain.43 Although many have signed so-called 
‘Voluntary Migration Forms’ (VMFs), it is evident that these signings took place under significant duress and that 
their migration was anything but voluntary.44

The Bhutanese refugees and displaced persons, whether living in refugee camps in Nepal, remaining in Bhutan, 
or residing in India or elsewhere, all have a right to housing and property restitution.45 While most Bhutanese 
refugees have found basic protection in camps in Nepal, all have so far been deprived of an adequate durable 
solution and their right to housing, land and property restitution. From interviews conducted by Human Rights 
Watch in November 2006 in the camps in Nepal, it becomes clear that the Bhutanese refugees want to regain 
their personal independence. They want to become productive members of a society, to be able to take care of 
their own needs, to offer a future to their children and, importantly, they want to retain their hope and right to 
return to Bhutan. After years of displacement they no longer want to be refugees, but to be citizens again.46 In 
this context, and without giving up the hope of – and the right to – return, some refugees are in favour of third-
country resettlement, while others are not.47 It is interesting to note that the refugees living in camps have been 
submitting restitution claims since 1994.48 The relevant questions for this report are how the choice between 
resettlement and return affects the right to housing, land and property restitution, and indeed if the right to 
return and resettlement and return-based restitution are compatible.

�2 For a detailed account of different aspects of forcible exile practices by the Bhutanese authorities, as well as forced displacement as a consequence of various 
census operations and as a form of collective punishment for the crimes of others, see: Amnesty International, Bhutan Forcible Exile, ASA ��/0�/�99�, August 
�99�.

�� Hutt explains that some Lhotshampas fled their homes in southern Bhutan simply because many others had left. According to Hutt, “their reasoning seems 
to have been that if a respected member of their village such as the Mandal could be arrested, brutalised and expelled, then all trust between them and the 
government had broken down and they were no longer safe” (Michael Hutt, Unbecoming Citizens: Culture, Nationhood, and the Flight of Refugees from Bhutan, 
Oxford University Press, 2006, p. 2�7). It seems that similar accounts by a small group of refugees have also been given during resettlement interviews 
— stating that they left because they were ‘lonely’.

�� Ibid. See also: Hutt, according to whom all VMFs were printed in Dzongkha, a language that very few Lhotshampas could read (Michael Hutt, Unbecoming 
Citizens: Culture, Nationhood, and the Flight of Refugees from Bhutan, Oxford University Press, 2006, p. �88).

�5 Although not explicitly mentioned in the text, those who are displaced inside Bhutan also have a right to housing and property restitution; see section 2.�.6.

�6 Human Rights Watch, Last Hope: The Need for Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, p. �8 and pp. 5�–5�.

�7 From information gathered during COHRE’s fact-finding missions, a polarisation among Bhutanese organisations in relation to supporting or not supporting 
resettlement became clear. Third-country resettlement is supported by a platform called the Bhutanese Refugee Durable Solution Coordination Committee 
(BRDSCC). The organisations that support return can be divided into three groups. First, there is a group in favour of return and in support of national 
reconciliation and repatriation, while at the same time openly exploring the possibilities for a durable solution. This group is operating under the Satyagraha 
Movement, and includes the Bhutan National Democratic Party (BNDP) and the Rongthong-led faction of the Druk National Congress (the DNC/Rongthong 
faction). Second, there is a group supporting total repatriation and not accepting resettlement. The degree of resistance towards resettlement differs among 
the organisations that are part of this group. This second group operates under the platform of the Bhutanese Movement Steering Committee, headed by Tek 
Nath Rizal. The group consists of the following organisations: the Bhutan Peoples Party (BPP), the Peoples Forum of Human Rights Bhutan (PFHRB), the Bhutan 
National Congress (BNC), the Bhutan Refugee Representative Repatriation Committee (BRRRC) and the Human Rights Organization of Bhutan (HUROB). 
Notably, within this group another alliance has formed under the name of Bhutanese National Democratic Front (BNDF) and includes the BPP, factions of the 
Druk National Congress (DNC), and the Bhutanese Gurkha National Liberation Front (BNGLF). Finally, there is a third, more radical, ultra-left and militant group 
in favour of enabling return through an armed struggle in Bhutan. This group consists of the Bhutan Communist Party-Marxist Leninist Maoist (BCP-MLM), the 
Bhutan Tiger Force (BTF or ‘Tigers’) and a group called the ‘Cobras’. The latter two are active underground, whereas the first mainly conducts activities inside 
Bhutan. See also: presentation by Dr D.N.S. Dhakal, Bhutan National Democratic Party, held in Brussels, Belgium on 8 November 2007 [not published; available 
from author]. More recently, at the beginning of 2008 there were reports of various groups terrorising refugees who want to be resettled, leading to fear and 
even displacement (The Himalayan Times Online, �� February 2008).

�8 COHRE, Housing, Land and Property Restitution Rights for Bhutanese Refugees, Fact-Finding Mission Report 1, December 2007–January 2008, January 2008.
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The prospect of return to Bhutan for ethnic Nepali or Bhutanese refugees is currently remote.49 In spite of Bhutan’s 
international legal responsibilities to allow the Lhotshampas to return,50 the Royal Government of Bhutan has 
introduced various measures that make return difficult. It is important to reiterate the significant challenges 
faced by the Bhutanese refugees in returning to Bhutan in order to take advantage of their full restitution rights; 
most importantly, in this respect, is the denationalisation of many Lhotshampas and the difficulty for them to 
regain Bhutanese citizenship. The Bhutanese Government has, in this way, limited the right and possibility of 
return for Bhutanese citizens, and many Lhotshampas have been deprived of their Bhutanese citizenship. The 
issue of Bhutanese citizenship will be further discussed in section 2.3.1, while section 2.2.1 focuses on the right 
to return and section 2.2.2 discusses the option of resettlement in relation to that right as well as to the right to 
housing, land and property restitution.

2.2.� the right to and possibility of return for the Bhutanese refugees

In 1993, Bhutan and Nepal began bilateral negotiations to resolve the refugee crisis. No early results 
followed. After years of unsuccessful talks, it was agreed in December 2000 to set up a Joint Verification 
Team that would conduct a verification process among the refugees living in camps in Nepal to determine 
who would qualify as a genuine Bhutanese citizen. As part of the process Bhutan proposed, and Nepal 
agreed, to categorise the camp population into four groups: (1) those who are bona fide Bhutanese and 
were forcibly evicted; (2) those who are Bhutanese but who had voluntarily emigrated; (3) those who are 
not Bhutanese; and (4) those who are Bhutanese and have committed crimes. It was agreed that those 
in the first category would have their Bhutanese citizenship restored and would be accorded the right 
to repatriate to Bhutan. Those in the second category would be allowed to return (though none have yet 
been allowed back), but would then have to re-apply for citizenship (see section 3.1). Importantly, upon 
return they would not be allowed to go back to their original homes and lands but would be dispersed 
throughout the country. Those in the third category would not be allowed to return, and those in the 
fourth would be allowed to return, but would, upon return, be arrested (usually on the basis of non-violent 
expression of their political beliefs).51 Bhutan has not made public the conditions under which eligible 
refugees are allowed to return. The verification exercise was only conducted in one camp (Khudunabari 
I), between March and December 2001, covering around 12 500 refugees. The results of this exercise, not 
released until February 2003, showed that only 2.4 percent could be placed in category one, 70.55 percent 
in category two, 24.2 percent in category three and 2.85 percent in category four.52 The verification process 
was halted in December 2003 and has not been resumed. It must be noted that, to date, none of the 
2.4 percent who qualified as genuine Bhutanese have returned.

�9 For a comprehensive analysis on the right to and prospects of return to Bhutan, see: Human Rights Watch, Last Hope: The Need for Durable Solutions for 
Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, pp. �9–50.

50 Article �0(2) of the Convention on the Rights of the Child, General Assembly Resolution ��/25, Annex, �� UN GAOR Supp. (No. �9) at �67, UN Doc. A/��/�9 
(�989), entered into force Sept. 2, �990. Bhutan ratified the Convention on � August �990. The ‘right to return’ is also entailed in Article 5(d)(ii) of the Convention 
on the Elimination of All Forms of Racial Discrimination (CERD), 660 UNTS �95, entered into force Jan. �, �969, which Bhutan has not ratified but to which it 
is a signatory (26 March �97�). In addition, the right to return is recognised as part of international customary law, see: United Nations Sub-Commission on 
Prevention of Discrimination and Protection of Minorities, ‘The Right of Everyone to Leave Any Country Including His Own, and to Return to His Country,’ 20 
June �988, UN Doc. E/CN.�/Sub.2/�988/�5, par. 88, stating that “the right to return is a positive right. It is considered a part of conventional international 
law as well as one of the ‘general principles of law recognized by civilized nations’”. It is entailed in Article ��(2) of the Universal Declaration of Human Rights 
and in Article �2(�) of the International Covenant on Civil and Political Rights. Finally, the right to return is acknowledged in Principle �0 of the United 
Nations Principles on Housing and Property Restitution for Refugees and Displaced Persons (‘Pinheiro Principles’), UN Sub-Commission on the Protection and 
Promotion of Human Rights, �� August 2005, UN Doc. E/CN.�/Sub.2/2005/�7 (2005), endorsed Sub-Com. Res. 2005/2�, UN Doc. E/CN.�/2006/2 at �9 (2006).

5� Agreement between Bhutan and Nepal reached at the �2th round of bilateral talks held in February 200�, Fourteenth Nepal Bhutan Ministerial Joint 
Committee, Joint Press Release, Kathmandu, 2� May 200�, Annex I ‘Agreed Position on the Four Categories’, available at http://bhutannewsonline.com/mjc.
html [accessed �� November 2007]. See also: Human Rights Watch, Last Hope: The Need for Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, 
No. 7(C), May 2007, p. ��.

52 Ibid.
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The legitimacy and fairness of the categorisation process is highly questionable. It was not conducted in 
a transparent manner: the criteria for the categorisation have not been made public and no international 
organisation, including UNHCR, has been part of the process or allowed to monitor it. Furthermore, the 
specific categorisations, in particular the distinction between categories one and two, raise several issues 
under international as well as domestic Bhutanese law. Bhutan argues that people who have voluntarily 
left Bhutan have renounced their Bhutanese citizenship and consequently have no right to return. There 
are four important comments to be made regarding this point:

1. It is argued that the refugees left Bhutan voluntarily, as they were increasingly subjected to a 
Government-initiated policy of ‘Bhutanisation’ and subsequently coerced and either directly or 
indirectly forced to leave Bhutan. The simple fact that these people are in the camps indicates that 
they at least prima facie qualified as refugees and that the Bhutanese Government is not willing to 
provide them protection. And while not every individual Bhutanese in exile may have been directly 
targeted or persecuted by the Bhutanese authorities before he or she left Bhutan, it is obvious that 
the situation in Bhutan was such that life for every Lhotshampa inside Bhutan was made increasingly 
difficult, indirectly forcing them to leave. Consequently, their departure cannot be qualified as 
voluntary.53 It should be noted that the distinction between leaving Bhutan voluntarily and leaving 
involuntarily is not in accordance with Bhutan’s own domestic law. In fact, Bhutan’s legislation is 
even worse as it prescribes that those who leave their land or cease residing in Bhutan – whether 
voluntarily or not – forfeit their Bhutanese citizenship.54

2. Losing one’s nationality simply because one has left one’s country is in breach of international law 
— certainly when the people concerned were forced to leave. Furthermore, for the Lhotshampas 
in exile, losing their Bhutanese nationality was based on the law being applied in a discriminatory 
manner, and has led to statelessness, which, again, is in breach of international legal standards.55

3. The fact that a person has been deprived of his or her nationality should not arbitrarily prevent 
him or her from returning to his or her own country.56 On the contrary, when people are wrongfully 
deprived of their nationality they should retain the right to return to their own country.57 The fact 
that they do not hold Bhutanese citizenship or nationality does not matter. The words ‘own country’ 
must be interpreted more broadly than to mean country of citizenship or nationality; they should 
be interpreted to mean any country to which the person concerned has special ties and cannot be 
considered a mere alien.58 This includes those who have had their habitual residence in Bhutan, who 
have been long-term residents in Bhutan, who have family ties there, and who have participated 
in public life in Bhutan. Clearly, for the Lhotshampas who were forced to leave Bhutan – including 
their children born elsewhere – Bhutan is their country of habitual residence to which they have 
special ties. Irrespective of whether or not they qualify as Bhutanese citizens according to the Joint 
Verification Team’s verification process, they have a right to return to Bhutan.

5� Under the Pinheiro Principles, the concept of ‘forced displacement’ is far broader than the concept of well-founded fear of being persecuted contained in the 
Refugee Convention.

5� Article 6(2) of the �958 Nationality Law of Bhutan.

55 Article 9 of the �96� Convention on the Reduction of Statelessness, 989 UNTS �75, entered into force Dec. ��, �975. See also Article 8 of the Convention on 
the Rights of the Child. Arguably denationalisation on discriminatory grounds leads to persecution within the meaning of Article �A(2) of the �95� Refugee 
Convention.

56 Human Rights Committee, General Comment No. 27: Freedom of Movement (Art. �2), UN Doc. CCPR/C/2�/Rev.�/Add.9, 2 November �999, par. 2�.

57 Terminology is taken from Article �2(�) of the International Covenant on Civil and Political Rights (ICCPR), General Assembly Resolution 2200A (XXI), 2� UN 
GAOR Supp. (No. �6) at 52, UN Doc. A/6��6 (�966), 999 UNTS �7�, entered into force Mar. 2�, �976. Note that Bhutan is not a State party to the ICCPR.

58 Human Rights Committee, General Comment No. 27: Freedom of Movement (Art. �2), UN Doc. CCPR/C/2�/Rev.�/Add.9, 2 November �999, par. 20. Note that 
the Human Rights Committee’s view on the meaning of ‘own country’ as mentioned in Article �2(�) of the International Covenant on Civil and Political Rights 
(ICCPR) is a non-binding authoritative view.
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4. While those in category two were allowed to return to Bhutan, they were not allowed to return to 
their original homes and lands — a restriction that is in clear breach of the Pinheiro Principles.

As a consequence of the verification process only a very small percentage of the refugees would be 
allowed to return immediately as Bhutanese citizens. The vast majority would be able to return, but would 
have to re-apply for Bhutanese citizenship.59 The right and possibility of the refugees regaining Bhutanese 
citizenship is discussed further in section 2.3.1.

In addition to the refugees not being allowed to return to Bhutan and the question of their Bhutanese 
citizenship, the Bhutanese refugees currently have no possibility of a safe and dignified return, including 
guarantees of their physical, material and legal safety in Bhutan.60 Legal safety includes the upholding of 
their right to citizenship, their right to housing and property restitution as well as their right to adequate 
housing.61 Fundamental, positive changes must take place in Bhutan in order for the need for international 
refugee protection to cease to exist and for the refugees to voluntarily re-avail themselves of the protection 
of their country of origin.62

It is clear from the foregoing analysis that the Lhotshampas’ legal safety in Bhutan is far from secure and 
that fundamental changes in Bhutan have not occurred. Notwithstanding the unlikelihood of return and 
return-based restitution in the near future, their right to return remains intact all the same.

2.2.2 Resettlement and the right to restitution

Despite well-intentioned offers from Western countries to accept a large number of the Bhutanese 
refugees, the possibility of resettlement has created considerable debate and tension among the refugee 
communities living in Nepali and Indian camps.63 For the purpose of this report, the main question is: does 
resettlement affect the right to restitution, in particular the right to return-based restitution?

It is important to reiterate that finding a durable solution to a displacement situation should not be 
confused with the restorative right to restitution (see section 2.1.3). Second, according to the Pinheiro 
Principles resettlement is not the preferred solution for displacement: restitution ideally coincides with 
return, making return-based restitution the preferred solution. Even when return is not possible, the 
right to restitution remains intact. In fact, according to Principle 2.2 States are obliged to demonstrably 
prioritise the right to restitution. The right to restitution exists as a distinct right and is prejudiced neither 
by the actual return nor the non-return of the refugees. Consequently, resettlement does not preclude 
the refugees’ right to restitution, that is, to have legally and factually restored to them their houses, land 
and property in Bhutan. In the case of Bhutanese refugees who are offered resettlement to third countries, 
this solution cannot necessarily be seen as compensation or an alternative to restitution when actual 
return-based restitution is (currently) not feasible because of the unwillingness of the Government of 

59 Interestingly, the verification process does imply that more than 75 percent (i.e. groups �, 2 and �) of the refugee population is de facto Bhutanese.

60 Principle �0 of the United Nations Principles on Housing and Property Restitution for Refugees and Displaced Persons (‘Pinheiro Principles’), UN Sub-
Commission on the Protection and Promotion of Human Rights, �� August 2005, UN Doc. E/CN.�/Sub.2/2005/�7 (2005), endorsed Sub-Com. Res. 2005/2�, 
UN Doc. E/CN.�/2006/2 at �9 (2006). See also: Executive Committee of the High Commissioner’s Programme, Standing Committee, ‘Legal Safety Issues in the 
Context of Voluntary Repatriation’, UN Doc. EC/5�/SC/CRP.�2, 7 June 200�, par. 2.

6� Ibid., par. �� and �6.

62 Article �C(�), (5) and (6) of the Convention relating to the Status of Refugees, �89 UNTS �50, entered into force April 22, �95�. Paragraph ��5 UNHCR, Handbook 
on Procedures and Criteria for Determining Refugee Status under the �95� Convention and the �967 Protocol relating to the Status of Refugees, UN Doc. 
CR/IP/�/Eng/REV.� (�992).

6� Human Rights Watch, Last Hope: The Need for Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, p. 6�. At the start of 
2008, incidents of intimidation, violence and death threats for those supporting third-country resettlement were reported. See: The Himalayan Times, www.
thehimalayantimes.com, Damak, 22 January 2008; BBC World Service in Nepal, Harriet Grant, 22 January 2008; APFA News, www.apfanews.com, Beldangi, 7 
February 2008.
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Bhutan.64 As outlined in section 2.1.2, resettlement as an alternative to return-based restitution will only 
be in accordance with the Pinheiro Principles when it can be classified as compensation as described in 
Principle 21.1; that is, only in three cases: when restitution is factually impossible; when the resettlement is 
knowingly and voluntarily accepted by each refugee who has a property claim in Bhutan as an alternative 
for return-based restitution; or when the resettlement scheme, in combination with restitution, is part of 
a negotiated peace settlement. Clearly, the latter situation is not applicable in the current context of the 
Bhutanese refugees and will not be discussed further.

As discussed, ‘factual impossibility’ refers to the actual destruction or ruin of the property and does not 
depend on the political, social or economic difficulties surrounding the restoration. In the situation of 
the Bhutanese refugees, major political obstacles exist to return-based restitution; this may not, however 
(according to Principle 21.1 of the Pinheiro Principles), be used as an excuse to declare return-based 
restitution factually impossible. Factual impossibility also covers circumstances in which the property has 
been put to use for the public interest. Many of the Bhutanese refugees’ properties are now used and 
occupied by others; in most cases by private persons, however in some cases it is used for public purposes.65 
In cases of the latter, it may be factually impossible for return to take place and for the property to be 
restored to the displaced primary owner or occupant. If so, an independent, impartial tribunal must decide 
on the factual impossibility of restoration and balance public interests against the right to restoration of 
the primary owner or occupant.66 As mentioned in section 2.1.2, the threshold for determining factual 
impossibility in such cases, and to have public interests prevail over the individual’s right to restitution, is 
high.67

The second situation (in which compensation is accepted in lieu of restitution) is potentially applicable to 
the Bhutanese refugees. In order for a refugee to accept resettlement as a form of compensation in lieu of 
(return-based) restitution, the refugee must do so knowingly and voluntarily, and – in this case – explicitly 
accepting resettlement as an alternative to return-based restitution. Knowingly and voluntarily accepting 
resettlement as a solution to his or her displacement situation is not enough; the refugee must knowingly 
and voluntarily accept resettlement in lieu of return-based restitution. Each refugee who has a property 
claim in Bhutan must be able to make a free, fair and fully informed decision, and must be aware of whether 
or not accepting resettlement means giving up his or her restitution rights.68 The possibility of making 
such a decision depends on: whether the resettlement offer can and should be seen as an alternative 
to return-based restitution; and if so, whether or not the refugees have been given sufficient relevant 
information without any disproportionate time constraints or other forms of pressure. The first question is 
essential because the resettlement offer cannot only be seen as a form of restorative justice, but also as a 
way of alleviating the harsh living conditions of the refugees and ensuring that after almost two decades 
of protracted displacement their right to an adequate standard of living is fulfilled.69 It appears that most 
refugees, even those who would consider accepting the resettlement offer, want to be reassured that in 
doing so they will not surrender their right to return or their right to return-based restitution.70

6� Inter-Agency, Handbook on Housing and Property Restitution for Refugees and Displaced Persons: Implementing the ‘Pinheiro Principles’, March 2007, p. 25, 
available at http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain?docid=�69���2c2 [accessed �0 November 2007].

65 The issue of secondary occupation is discussed further in section 2.�.�.

66 Principle 2.� of the Pinheiro Principles.

67 Inter-Agency, Handbook on Housing and Property Restitution for Refugees and Displaced Persons: Implementing the ‘Pinheiro Principles’, March 2007, p. 25, 
available at http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain?docid=�69���2c2 [accessed �0 November 2007].

68 It seems that the information provided on the third-country resettlement plan was insufficient. For example, information on the plan was 
not made accessible to everyone at the camp; refugees were not informed about the basis on which a family or individual refugee would be 
chosen, and no information was given about the systems of employment available. See: UNHCR Kathmandu, 29 January 2008 (29NC0�08.doc).

69 Article ��, ICESCR.

70 Human Rights Watch, Last Hope: The Need for Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, p. 5�.
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The third-country resettlement plan should not be seen as an alternative for return-based restitution; various 
statements made by relevant parties make that clear. At a meeting on 3 November 2007, Prime Minister 
Koirala of Nepal told visiting US Assistant Secretary of State for Population, Refugees and Migration Ellen 
Sauerbrey that third-country resettlement was not a permanent solution to the refugee crisis.71 And on 23 
February 2008 the Foreign Minister of Nepal Sahana Pradhan reiterated that third-country resettlement is not 
a durable solution to the Bhutanese refugee issue.72 The fact that the resettlement offer should not be seen 
as an alternative to return-based restitution is further indicated by statements made by the US Ambassador 
to Nepal, Nancy J. Powell. On a number of occasions, the US Ambassador has made statements indicating 
the United States’ position that although resettlement is considered the only option for now in light of the 
persistent lack of prospects for repatriation over the past eighteen years, the United States will not abandon 
its efforts to have the refugees repatriated even after they are resettled and that encouraging resettlement 
goes hand-in-hand with the United States’ continuing efforts to urge the Government of Bhutan to accept 
the return of the refugees.73 Clearly the resettlement offer is intended to alleviate the suffering of the refugees 
and is neither part of a restitution policy nor meant as an alternative to return-based restitution. The right to 
housing and property restitution in the context of return remains critical.

Although the third-country resettlement plan cannot and should not be regarded as an alternative to 
return-based restitution, a genuine fear exists among the refugees that by being resettled and with the 
passing of time the possibility of return will be lost. It is important to reiterate that the right to restitution 
does not contain a temporal limitation; nevertheless, the refugees’ fears are not without reason. There 
are two significant problems in this regard. First, as discussed, with the passing of time the effective 
implementation of restitution rights may become increasingly difficult. For example, other people may 
have occupied the land and sold it to third parties who are enjoying their property in good faith. Second, the 
passing of time (after almost twenty years of displacement) and being resettled to a country very different 
and far from Bhutan may not mean losing the right to restitution, but it may seem that the momentum to 
fight for a feasible claim to return-based restitution is being lost. The refugees may feel that they will then 
‘move on’ with their lives and let go of their hopes for restitution. More practically, not being physically 
centralised may hinder political mobilisation; however at the same time, being resettled to a developed 
country in large numbers may provide new opportunities to pursue a reinforced struggle for return.

According to the Pinheiro Principles, it is each individual’s decision to accept or decline the resettlement 
offer. In reality, however, it will often not be an individual decision but a collective one made, for example, 
by families or communities. This may lead to tensions, in particular in the context of the long-term 
displacement situation in which the Bhutanese refugees find themselves. Within families, as well as within 
whole communities, the younger generation may have different needs, desires and expectations than the 
first generation of refugees. The elders may want to stay close to Bhutan and remain on familiar grounds, 
whereas the youth – who in many cases may have limited or no experience of living in Bhutan – may want 
to take the opportunity to move to the West. Their parents, although more inclined to return, may also be 
open to resettlement in order to give their children better opportunities.

It is important for men and women to be able to participate equally in any decision-making or verification 
process. Although gender equality is not necessarily guaranteed, in the majority of cases women seem 

7� ‘Repatriation and resettlement should begin together’, www.Nepalnews.com [accessed 7 November 2007].

72 Statement made by Nepal’s Foreign Minister at a function organised jointly by the Bhutan News Service and Nepal FM in Kathmandu on 2� February 2008, 
marking the first anniversary of the radio programme ‘Saranarthi Sarokar’. At this function UNHCR’s Representative in Nepal, Daisy Dale, added that the 
international community would continue to advocate for repatriation of the refugees to their homeland even after the third-country resettlement (Nepalnews.
com, available at http://www.nepalnews.com/archive/2008/feb/feb2�/news08.php).

7� Nepalnews.com report, Kathmandu, �0 January 2008, The Himalayan Times, www.thehimalayantimes.com, Damak, January �0, www.newsVOA.com, 8 
February 2008.
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to play a strong role in the decision-making process.74 When it comes to decision-making, certainly in 
relation to the third-country resettlement offer, the problem is not one of gender inequality, but lack of 
information.75

In the theoretical scenario in which resettlement is offered and accepted as compensation in lieu of 
restitution, there are two important questions. First, what should the compensation entail in order to be 
adequate? Second, how does that affect the right to return-based restitution and the ability to exercise 
control over one’s former property?

In simple terms, compensation can be given in the form of financial compensation. However, in the context 
of refugee resettlement to a third country, monetary compensation will often not be adequate or effective 
as it is a critical point that these people will be unfamiliar with their new country of residence. The obvious 
alternative to cash compensation would be to provide the resettled refugees with new houses.76 Whatever 
the option, the overarching principles as enshrined in the Pinheiro Principles must be guaranteed.77 There 
must be no discrimination between the resettled refugees, and men and women should be treated equally 
and have, for example, equal rights to the use and ownership of the new house. This implies that all who 
are resettled have the right to adequate housing, the right to privacy and respect for their new home, 
and the right to peacefully enjoy new possessions. Finally, resettled refugees must be protected from 
displacement from their new home at the same time as retaining the right to freedom of movement; that 
is, they should be free to sell the new house and live somewhere else in their new country of residence. 
In principle, the new house should, at a minimum, be of equal value to, and of a similar standard as, the 
old house (at current market prices). That principle may not always be straightforward to implement in a 
situation of resettlement; and in the case of Bhutanese refugees being resettled to the United States, they 
may not expect to be given a similar plot of land, but the quality of the house may be significantly better.

If resettlement is accepted by a refugee as an alternative to return-based restitution, and if the resettlement 
offer is deemed adequate, the question that remains is if and how this affects their right to return-based 
restitution and the ability to exercise control over their former property. To answer this question, it is 
important to distinguish between the right to return to one’s own country, the right to housing, land and 
property restitution, and the ability to exercise control over one’s former property.

In principle, a person retains his or her right to return to his or her own country.78 It has already been 
explained in section 2.2.1 that the term ‘own country’ must be interpreted broadly and that the refugees 
in question in the case of Bhutanese refugees include those ethnic Nepali refugees who continue to be 
considered Bhutanese citizens as well as those who have lost their Bhutanese citizenship but still have 
special ties to Bhutan as their country of habitual residence, the country in which they were born or the 
country where their family remains. Most importantly, resettlement does not invalidate a refugee’s right 
to return.

7� Regarding the participation of women in the verification process set up by Nepal and Bhutan in 2000 (see section 2.2.�), Human Rights Watch has reported 
that in some cases women may be prevented from fully taking part in any decision-making or verification process by their husbands, or that they may be 
linked to or dependent on abusive men (Human Rights Watch, Trapped by Inequality: Bhutanese Refugee Women in Nepal, Vol. �5, No. 8(C), September 200�, 
p. 2�).

75 Women in Security, Conflict Management and Peace (WISCOMP) Project, ‘Memory and Migration: Bhutanese Refugee Women and Oral Histories of Self and 
Nation’, Foundation for Universal Responsibility, New Delhi [forthcoming].

76 Providing a new house can be done in various ways: the construction of housing; the provision of alternative land plots along with the establishment of a 
public housing fund which issues government housing bonds, vouchers or individual subsidies redeemable only in relation to the construction of residences; 
government assistance in finding an empty existing flat or in accessing new houses; and so on. See: Inter-Agency, Handbook on Housing and Property 
Restitution for Refugees and Displaced Persons: Implementing the ‘Pinheiro Principles’, March 2007, p. 9�, available at http://www.unhcr.org/cgi-bin/texis/vtx/
refworld/rwmain?docid=�69���2c2 [accessed �0 November 2007].

77 See Section III, Principles �–9 of the Pinheiro Principles.

78 Article �2(�) ICCPR.
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If a refugee accepts resettlement as a form of compensation in lieu of return-based restitution, they waive 
their right to housing and property restitution in Bhutan, in the sense that they cannot claim at some future 
point assistance from Bhutan or the international community to have their former house and property 
restored to them. This situation relates to the last question: does this mean they no longer have the ability 
to exercise control over their property?

If a refugee had outright ownership of property, such ownership is not automatically lost nor is the ability 
to exercise that ownership lost. It must be acknowledged, however, that the right to own property is not 
commonly recognised in international human rights law. While such a right is included in the Universal 
Declaration of Human Rights,79 it is absent from later multilateral treaties.80 The right to property – that is, 
the right to use and enjoy one’s property and possessions – is more generally accepted.81 In general, it is 
fair to say that no one can be arbitrarily deprived of the right to use and enjoy property; this would be in 
breach of international human rights standards. The right to peaceful enjoyment of one’s possessions can 
only be limited in accordance with the law and for reasons of public interest.82 It can be expected, however, 
that when resettlement is accepted as an alternative for return-based restitution, the refugee will be asked 
to give up their right to the property, most likely in favour of new occupants.

In conclusion, resettlement does not affect the right to return and the right to return-based restitution. The 
Core Working Group countries, Nepal and UNHCR have made it clear that the resettlement offer is made 
on humanitarian grounds to alleviate the protracted suffering of the Bhutanese refugees in the camps in 
Nepal. In this context, resettlement can only be deemed as an alternative to return-based restitution when 
it is knowingly and voluntarily accepted by the refugee concerned, and even then the person concerned 
remains entitled to return to his house, land or property for as long as it is his or hers and to have control 
over the property left behind.

2.3 Specific challenges to effectively implementing the right to 
restitution for Bhutanese refugees and displaced persons in 
accordance with the pinheiro principles

Restitution should not be taken for granted. It is often impracticable, however, due to serious housing and 
property disputes and other practical, legal, political and economic obstacles negatively affecting the right 
to restitution; without adopting adequate legal standards and mechanisms in a timely manner it will not be 
possible to effectively and adequately tackle these problems. That is a responsibility not just for the State, but 
for all actors involved — both national and international.

79 Article �7, UDHR, according to which “(�) Everyone has the right to own property alone as well as in association with others. (2) No one shall be arbitrarily 
deprived of his property”.

80 With the exception of Article �� of the African Charter on Human and Peoples’ Rights (adopted June 27, �98�, OAU Doc. CAB/LEG/67/� rev. 5, 2� ILM 58 (�982), 
entered into force Oct. 2�, �986), according to which “the right to property shall be guaranteed. It may only be encroached upon in the interest of public need 
or in the general interest of the community and in accordance with the provisions of appropriate laws”.

8� See also Article �� of the African Charter on Human and Peoples’ Rights regarding the right to property. See Article 2� of the American Convention on Human 
Rights (OAS Treaty Series No. �6, ���� UNTS �2�, entered into force July �8, �978, reprinted in Basic Documents Pertaining to Human Rights in the Inter-
American System, OEA/Ser.L.V/II.82 doc.6 rev.� at 25 (�992)), according to which “(�) Everyone has the right to the use and enjoyment of his property. The law 
may subordinate such use and enjoyment to the interest of society. (2) No one shall be deprived of his property except upon payment of just compensation, 
for reasons of public utility or social interest, and in the cases and according to the forms established by law. (�) Usury and any other form of exploitation of 
man by man shall be prohibited by law”, and Article � of the First Protocol to the European Convention for the Protection of Human Rights and Fundamental 
Freedoms ((ETS 9), 2�� UNTS 262, entered into force May �8, �95�), according to which “Every natural or legal person is entitled to the peaceful enjoyment of 
his possessions. No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the general 
principles of international law. The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary 
to control the use of property in accordance with the general interest or to secure the payment of taxes or other contributions or penalties”.

82 Principle 7.2 of the Pinheiro Principles.
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2.�.� issues of nationality, citizenship and residence in Bhutan

Not having Bhutanese nationality or citizenship does not mean that the Bhutanese refugees do not have 
the right to housing, land and property restitution in Bhutan; in fact, they do. Their right to restitution does 
not depend on their nationality, but on the fact that they were forcibly displaced from the homes, lands 
and properties that they owned or had rights over. Nevertheless, Bhutanese nationality or citizenship is, 
for a number of reasons, very significant in relation to housing, land and property restitution for Bhutanese 
refugees. It was one of the main reasons for their displacement; it is an important element in finding a 
durable solution and it is essential in securing sustainable housing, land and property restitution in 
Bhutan.

The right to citizenship as such is not recognised in international law; what is recognised to some extent in 
international law is the right to nationality. While nationality is best described as a legal bond confirming 
the close ties of an individual with a State, citizenship implies the possibility for an individual to participate 
in the public life of the community of a State. Often nationality and citizenship coincide — but not 
necessarily. In exercising one’s human rights, it is important to have the ability to do so; in this context this 
means to have full citizenship, including the country’s nationality. As a result of Bhutan’s domestic laws, 
many Lhotshampas have been deprived of their citizenship and subsequently of their ability to enjoy their 
human rights, including the right to own and use land and property. According to Article 15 of the Universal 
Declaration of Human Rights, everyone has a right to a nationality and no one shall be arbitrarily deprived 
of his nationality or denied the right to change his nationality. The right to nationality for children is also 
contained in Article 7 of the Convention on the Rights of the Child (CRC) — a legal instrument to which 
Bhutan is a State party.83 Furthermore, the Convention on the Elimination of All Forms of Discrimination 
Against Women (CEDAW), to which Bhutan is also a party, obliges Bhutan to grant women equal rights to 
men to acquire, change or retain their nationality and to ensure in particular that neither marriage to an 
alien nor change of nationality by the husband during marriage shall automatically change the nationality 
of the wife, render her stateless or force upon her the nationality of the husband.84 In principle, States are 
competent and free to determine who their nationals are.85 And while the International Court of Justice 
has reaffirmed this sovereign prerogative of States, it has also reiterated that “a State cannot claim that the 
rules it has thus laid down are entitled to recognition by another State unless it has acted in conformity 
with this general aim of making the legal bond of nationality accord with the individual’s genuine 
connection with the State”.86 In other words, States must aim to legally confirm the genuine connection an 
individual has with a State by granting him or her the nationality of the State. Furthermore, it is commonly 
considered unlawful when rules regarding nationality result in the statelessness of people who have a 
‘genuine connection’ to the State, in particular when such rules are discriminatory.87

In 1958 the Lhotshampas were granted citizenship under the then enacted Nationality Law of Bhutan. Under 
this Law, a person was granted Bhutanese nationality if he had resided for more than ten years in Bhutan, 
owned land there, had reached the age of majority and had taken an oath of loyalty to the King after a 

8� Article 7 of the Convention on the Rights of the Child, General Assembly Resolution ��/25, Annex ��, UN GAOR Supp. (No. �9) at �67, UN Doc. A/��/�9 (�989), 
entered into force Sept. 2, �990. Bhutan ratified the Convention on � August �990.

8� Article 9(�) of the Convention on the Elimination of All Forms of Discrimination Against Women, General Assembly Resolution ��/�80, �� UN GAOR Supp. 
(No. �6) at �9�, UN Doc. A/��/�6, entered into force Sept. �, �98�. Bhutan ratified the Convention on �0 September �980. See also Article 5 of the International 
Convention on the Elimination of All Forms of Racial Discrimination, 660 UNTS �95, entered into force Jan. �, �969. Bhutan signed the Convention on 26 March 
�97�, but to date has not ratified it.

85 See, for example, Convention on Certain Questions relating to the Conflict of Nationality Laws, The Hague, �2 April �9�0, Article �.

86 International Court of Justice, Nottebohm Case (Liechtenstein v. Guatamala), Second Phase, Judgment of 6 April �95 (ICJ Reports, �955), p. 2�.

87 Article �5(2) of the Universal Declaration of Human Rights. Article 9 of the �96� Convention on the Reduction of Statelessness, 989 UNTS �75, entered into 
force �� Dec. ��, �975. Article 8 of the Convention on the Rights of the Child. United Nations Sub-Commission’s Special Rapporteur on the right to leave any 
country, including his own, and to return to his own country, UN Doc. E/CN.�/Sub.2/�988/�5, par. �07. United Nations General Assembly Resolution 50/�52, 
�995. For a comprehensive legal analysis of nationality and statelessness, see: Amnesty International, ‘Nationality, expulsion, statelessness and the right to 
return’, AI Index ASA ��/0�/200, September 2000, available at www.amnesty.org.
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petition to the King’s official had been accepted.88 According to some, this provision was inserted with the 
Lhotshampas in mind.89 In addition, and as an alternative to the criterion of land ownership, an adult person 
could also be granted Bhutanese nationality if that person had served the Bhutanese Government for at 
least five years and resided for ten years in Bhutan.90 Most Lhotshampas eventually acquired Bhutanese 
citizenship under this law. The following 1977 Citizenship Act tightened the requirements for obtaining 
Bhutanese citizenship. For example, the period of ten years’ residency was increased to twenty years 
and the requirement of government service from five to fifteen years. At the same time, the requirement 
of land ownership was dropped, but a new requirement was introduced affecting in particular the 
Lhotsampa population: one had to read, write and speak Dzongkha and to have some general knowledge 
of Bhutan.91

The real problem in relation to citizenship for the Lhotshampas began with the enactment of a new 
citizenship law in 1985. The 1985 Citizenship Act of Bhutan not only seriously tightened the requirements 
for acquiring and maintaining Bhutanese citizenship, it also caused the loss of Bhutanese citizenship for 
many Lhotshampas. According to this Act, which is still in force, Bhutanese citizenship is granted either 
by birth, via registration or through naturalisation. Citizenship by birth is granted only if both parents are 
Bhutanese92 (under the 1958 Nationality Law of Bhutan only the father had to be a Bhutanese national 
and resident in Bhutan93). Citizenship by registration is granted to those who were permanently domiciled 
in Bhutan on or before 31 December 1958 and whose name is registered in the census register of the 
Ministry of Home Affairs.94 Citizenship by naturalisation is possible for persons who meet the following 
eight conditions: they must be 21 years old, or fifteen years old in the case of a person whose mother 
and/or father is a citizen of Bhutan; they must be mentally sound; they must have resided in Bhutan for 
fifteen years in the case of government employees and applicants of whom one or both parents is a citizen 
of Bhutan, and twenty years in all other cases (this period of residence must be registered in the records 
of the Department of Immigration and Census); they must be able to speak, read and write Dzongkha 
proficiently; they must have good knowledge of the culture, customs, traditions and history of Bhutan; they 
must have good moral character and should not have any record of imprisonment for criminal offences 
in Bhutan or elsewhere; they must have no record of having spoken or acted against the King, Country or 
People of Bhutan in any manner whatsoever; and finally they must be prepared to take a solemn Oath of 
Allegiance to the King, Country and People of Bhutan.95 Because the 1985 Citizenship Act was passed with 
retrospective effect, only those who would meet these criteria would be considered Bhutanese citizens; all 
others – whether or not they already held citizenship – would not.

The 1985 Citizenship Act was not implemented in a strict manner until two censuses were conducted 
in 1988 and 1990; these were carried out only in southern Bhutan and therefore focused mainly on the 
Lhotshampas.96 Along with the stated citizenship criteria, the Bhutanese authorities restricted citizenship 
to those who could produce tax receipts dating back 30 years (to 1958), proving that they had had 

88 Article �(�) of the �958 Nationality Law of Bhutan.

89 Lee, Tang Lay, ‘Refugees from Bhutan: Nationality, Statelessness and the Right to Return’, International Journal of Refugee Law, Volume �0 (�998), No. �, p. ��0. 
See also Michael Hutt, Unbecoming Citizens: Culture, Nationhood, and the Flight of Refugees from Bhutan, Oxford University Press, 2006, p. ��5.

90 Article 5(�) of the �958 Nationality Law of Bhutan.

9� For more information, see: Tang Lay Lee’s detailed analytical article on Bhutan’s nationality laws (Tang Lay Lee, ‘Refugees from Bhutan: Nationality, Statelessness 
and the Right to Return’, International Journal of Refugee Law, Volume �0 (�998), No. �, pp. ��8–�55).

92 Article 2 of the �985 Citizenship Act of Bhutan.

9� Article �(a) of the �958 Nationality Law of Bhutan.

9� Article � of the �958 Citizenship Act of Bhutan. According to Hutt, a common understanding among the Lhotshampas was that people had to live in a town 
for fifteen or twenty years to qualify for citizenship (Michael Hutt, Unbecoming Citizens: Culture, Nationhood, and the Flight of Refugees from Bhutan, Oxford 
University Press, 2006, p. ��8 [note �]).

95 Article 7 of the �985 Citizenship Act of Bhutan.

96 Michael Hutt, Unbecoming Citizens: Culture, Nationhood, and the Flight of Refugees from Bhutan, Oxford University Press, 2006, pp. ��9 and �52.
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permanent residence in Bhutan in 1958. Records from earlier or later years were refused and citizenship 
based on earlier laws was cancelled.97 As the Norwegian Refugee Council points out in its 2008 country 
report, providing 30-year-old receipts is very difficult, especially in a society that is primarily rural and 
largely paperless.98 Moreover, the practice of allowing only tax receipts from 1958, no earlier, was in breach 
of Article 3 of the 1985 Citizenship of Bhutan because that Article allows for citizenship registration to 
those who had been permanently domiciled in Bhutan on or before 31 December 1958. The situation was 
further complicated because the tax receipt was often not in the name of the person who was presenting 
it — in many cases, it was in the name of the applicant’s father or even grandfather, requiring the individual 
to prove the existence of a family relationship.99 Furthermore, if the receipt was in the name of the person 
who presented it, it was only in one name — most often the male head of household. In order for family 
members to be classified as Bhutanese citizens, they had to return to their birthplace and obtain a 
‘Certificate of Origin’.100 Initially Lhotshampas were categorised into two registers: the first for those who 
had shown documentation from 1958 and their family members who had obtained a ‘Certificate of Origin’; 
and the second for those who could not produce any documentation from 1958 nor a Certificate of Origin 
for family members.101 Further censuses, in which Lhotshampas were divided into seven categories, F1 to 
F7, complicated matters.102 Category F1 included genuine Bhutanese citizens and was allocated to those 
who could present a tax receipt from 1958 and could convince the officials that both their parents were 
Bhutanese nationals. Category F2 included returned migrants who could present a receipt from before or 
after 1958 — assuming that they had left Bhutan in the intervening years. Category F3 included ‘drop-out’ 
cases — people who were not present at the time of the census (this can perhaps be seen as an ‘all the 
rest’ category which was gradually phased out). Category F4 included non-national women married to a 
Bhutanese man as well as the children of a Bhutanese father (F1) and a non-national mother. Category F5 
included non-national men married to a Bhutanese woman as well as the children of a Bhutanese mother 
(F1) and a non-national father. Category F6 referred to adoption cases and included children whose parents 
had died and who had been adopted and brought up in another family. Finally, category F7 was for non-
nationals. The ways in which the census and subsequent categorisations were conducted varied and seem 
to have been arbitrary — almost always involving intimidation or ill-treatment.103 For example, a man was 
allocated an F1 status and his wife and children F4, after which he was given a choice: either your family 
leaves and your F1 status is upheld, or you give up your F1 status, which eventually means that your and 
your family have to leave.104

Another census carried out in 2005 by the Population and 
Census Commission of Bhutan revealed that the total population 
of Bhutan was 672 425, including foreign nationals and the 
‘floating’ population. The same census revealed that the total 
resident population, that is Bhutanese nationals and foreign 

97 Ibid., p. �5�, in which Hutt reports that in some cases old citizenship cards were confiscated. See also: Habitat International Report on Fact Finding Mission to 
Bhutan, 200�, p. � [available on request]; Norwegian Refugee Council, NRC Reports Bhutan, Bhutan: Land of Happiness for the Selected, Issue No. �/2008, p. �: 
“Many of the so-called illegal Nepalese could prove that they had lived in Bhutan for more than 20 years. Some could even prove that they lived in Bhutan in 
�957 and �959, but this was of no use if they did not have a tax receipt from �958”.

98 Norwegian Refugee Council, NRC Reports Bhutan, Bhutan: Land of Happiness for the Selected, Issue No. �/2008, p. �.

99 Michael Hutt, Unbecoming Citizens: Culture, Nationhood, and the Flight of Refugees from Bhutan, Oxford University Press, 2006, p. �5�.

�00 Ibid., pp. �5�–�5�. For those whose place of birth was outside Bhutan, it was impossible to obtain a Certificate of Origin.

�0� COHRE, Housing, Land and Property Restitution Rights for Bhutanese Refugees, Fact-Finding Mission Report 2, February 2008, February 2008.

�02 Michael Hutt, Unbecoming Citizens: Culture, Nationhood, and the Flight of Refugees from Bhutan, Oxford University Press, 2006, p. �5�.

�0� According to Piper, the census varied in different areas and was conducted rigorously and arbitrarily. Even though many Lhotshampas believed they could 
prove their eligibility to be qualified as genuine Bhutanese citizens (category F�), many were exempted and classified as ‘non-nationals’ (Tessa Piper, ‘The 
Exodus of Ethnic Nepalis from Southern Bhutan’, � April �995, p. 8, available at www.refworld.com). See also: Habitat International Report on Fact Finding 
Mission to Bhutan, 200� [available on request]; and COHRE, Housing, Land and Property Restitution Rights for Bhutanese Refugees, Fact-Finding Mission Report 2, 
February 2008, February 2008.

�0� COHRE, Housing, Land and Property Restitution Rights for Bhutanese Refugees, Fact-Finding Mission Report 2, February 2008, February 2008. See also: Michael 
Hutt, Unbecoming Citizens: Culture, Nationhood, and the Flight of Refugees from Bhutan, Oxford University Press, 2006, p. �59.

Many of the so-called illegal Nepalese could prove 
that they had lived in Bhutan for more than 20 years. 
Some could even prove that they lived in Bhutan in 
1957 and 1959, but this was of no use if they did not 
have a tax receipt from 1958.
Norwegian Refugee Council, Bhutan: Land of Happiness for the Selected
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nationals, stood at 634 972; leaving 37 453 ‘floating’ or non-nationals present in Bhutan — assumed to be 
mostly Lhotshampas. This was approximately 5.5 percent of the total population.105

As a result of the 1985 Citizenship Act, in particular its retrospective application and the rigorous and 
discriminatory census operations that were conducted in 1988 and 1990 in the southern districts of 
Bhutan, many Lhotshampas lost their Bhutanese citizenship and were regarded as ‘non-nationals’ or illegal 
immigrants — rendering them stateless.106 Many were eventually forced to leave Bhutan. The strict rules 
of the 1985 Citizenship Act were also incorporated in the 2007 draft Constitution of Bhutan, in which the 
year 1958 is again used as the cut-off year in deciding who is and who is not considered to be a Bhutanese 
citizen.107

The consequences of the 1985 Citizenship Act of Bhutan as well as the draft Constitution of Bhutan are 
of particularly concern for the children of the Bhutanese refugees. Out of the total camp population in 
Nepal, approximately 40 percent are children who are born of parents not formally considered Bhutanese 
nationals.108 Even one parent being recognised as a Bhutanese national does not make a difference to the 
child’s citizenship status. According to the 1985 Citizenship Act of Bhutan, they are not granted Bhutanese 
citizenship by birth and are not able to obtain citizenship through registration or naturalisation. Like their 
parents, they are stateless.

Re-application for Bhutanese citizenship is permitted under the 1977 Citizenship Act. According to 
Section NGA 1, “in the case of a Bhutanese citizen, who having left the country returns and applies for 
citizenship, the Royal Government shall keep the applicant on probation for a period of at least two years. 
On successful completion of the probation period, the applicant will be granted citizenship provided the 
person in question is not responsible for any activities against the Royal Government”. This right to re-
apply for Bhutanese citizenship is limited by Clause 5 of the Amendment to the 1985 Citizenship Act, 
according to which “Bhutanese nationals who have earlier emigrated from the country are permitted to 
apply for citizenship provided that they have clearly stated the reasons for their departure and approval 
of the Government has been accorded. Those who have emigrated without prior approval of the 
Government shall not be entitled to citizenship on their return”.109 A strict reading of this provision could 
imply that the Bhutanese refugees who need to re-apply for Bhutanese citizenship will not be entitled 
to regain their Bhutanese citizenship. The Nepal–Bhutan Ministerial Joint Committee – as part of the 
bilateral Joint Verification Process regarding the Bhutanese refugees (see section 2.2.1) – agreed to adopt 
a liberal interpretation of this Clause and allowed those refugees who voluntarily emigrated to re-apply 

�05 These statistics are taken from the census conducted in 2005 by the Bhutanese Populations and Census Commission and quoted in the official Bhutanese 
newspaper, Kuensel, �� May 2006. See also: Proceedings and Resolutions of the 85th Session of the National Assembly of Bhutan, �5 June–7 July, which only 
mentions the number of people residing in the country (6�� 982) – presumably including foreign migrants and ‘non-nationals’ or ‘floating’ residents – and the 
number of Bhutanese citizens (552 996).

�06 According to Hutt, over �00 000 illegal immigrants were detected in southern Bhutan (Michael Hutt, Unbecoming Citizens: Culture, Nationhood, and the Flight 
of Refugees from Bhutan, Oxford University Press, 2006, pp. �5�–�56 and �59. Interestingly, many Bhutanese refugees are able to present official Bhutanese 
Identity Cards or Citizenship Cards, indicating that at one point they were regarded by the Royal Government of Bhutan as Bhutanese citizens (see: AHURA 
Bhutan database).

�07 According to Article 6 of the draft Constitution (�rd Draft, August 2007), “(�) A person, both of whose parents are citizens of Bhutan, shall be a natural born 
citizen of Bhutan, (2) a person, domiciled in Bhutan on or before the �� December �958 and whose name is registered in the official record of the Government 
of Bhutan shall be a citizen of Bhutan by registration, and (�) a person who applies for citizenship by naturalization shall: (a) have lawfully resided in Bhutan for 
at least fifteen years; (b) not have any record of imprisonment for criminal offences within the country or outside; (c) be able to speak and write Dzongkha; (d) 
have a good knowledge of the culture, customs, traditions and history of Bhutan; (e) have no record of having spoken or acted against the King, the Country or 
the People of Bhutan; (f ) renounce the citizenship, if any, of a foreign State on being conferred Bhutanese citizenship; and (g) take a solemn Oath of Allegiance 
to the Constitution as may be prescribed.”

�08 Human Rights Watch, Background Briefing, Discrimination against Ethnic Nepali Children in Bhutan, submission from Human Rights Watch to the Committee on 
the Rights of the Child, September 2007.

�09 S. Chandrasekharan, ‘Bhutan: Playing with the Lives of Poor Refugees: Update �2’, South Asia Analysis Group, Note No. �89, � July 200�, available at http://
www.saag.org/notes2/note�89.html [accessed � December 2007].
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for Bhutanese citizenship.110 They would then be kept in probation for a period of two years, and it remains 
unclear what this probation period implies in terms of conditions and citizenship rights, in particular the 
right to own, occupy and use housing land and property during the two years. It has been reported that 
the Government would provide them with land, but that it is unlikely that their former land and property 
would be restored to them.111

Bhutan’s nationality and citizenship laws are in clear breach of international legal standards. The application 
and enforcement of the 1985 Citizenship Act is discriminatory, it amounts to the unlawful deprivation of 
nationality and citizenship rights, and it has led to the statelessness of many Lhotshampas. Using 1958 
as a ‘cut-off year’ to determine Bhutanese citizenship, and accepting evidence that is only dated from 
1958, is unlawful and arbitrary. It does not do justice to the ‘genuine connection’112 that Lhotshampas have 
with Bhutan and the rightful recognition of their Bhutanese nationality. Bhutan must restore Bhutanese 
nationality, including citizenship rights, to all Lhotshampas who have been forced to leave Bhutan, as well 
as to those Lhotshampas who remain inside Bhutan and are currently qualified as ‘non-nationals’.

2.�.2 Land ownership, occupancy rights and access to land

Land in Bhutan may be owned by either the State or by Bhutanese nationals. The owners of land have 
the sole prerogative to use the land. The qualification as ‘national’ or ‘non-national’ is essential in relation 
to housing, land and property ownership. A number of developments have made it impossible for many 
Lhotshampas to own and have access to land.

The 1985 Citizenship Act prescribes that “any citizen of Bhutan who has been deprived of Bhutanese 
citizenship must dispose of all immovable property in Bhutan within one year, failing which, the 
immovable property shall be confiscated by the Ministry of Home Affairs on payment of fair and reasonable 
compensation”.113 This prescription is supplemented by the 1979 Land Act of Bhutan. According to Section 
Ka 5.10 of the Land Act of Bhutan, a person who has been deprived of Bhutanese citizenship and wants 
to sell his or her land must inform the Government of Bhutan one year in advance of the intention to sell. 
Failing to do so will allow the Government to take over the property, unless the land has been sold and 
registered in the name of the buyer and before the seller has migrated.114 The Government’s authority to 
confiscate the land belonging to Bhutanese nationals who have left Bhutan is based on Sections Ka 6.18 
and Ka 6.19 of the 1979 Land Act of Bhutan. According to Section Ka 6.18, land can be confiscated by the 
Government without payment if a Bhutanese national has left Bhutan of his own free will. In accordance 
with Section Ka 6.19, in the case where a person who owns land has revolted against or is planning to rebel 
against the King, Country and People, the Government has the power to confiscate the land and property.

Many Lhotshampas have not only been deprived of their Bhutanese citizenship, they have also been 
coerced into leaving Bhutan. They have been intimidated, often with the use of torture or other forms of 
inhumane treatment, into signing so-called ‘Voluntary Migration Forms’ (VMF) saying that they are leaving 
Bhutan of their own free will. Consequently, many Lhotshampas have been unable to sell their land in 
accordance with Section Ka 5.10 of the 1979 Land Act of Bhutan, allowing the Government to confiscate 

��0 Agreement between Bhutan and Nepal reached at the �2th round of bilateral talks held in February 200� (Fourteenth Nepal Bhutan Ministerial Joint 
Committee, Joint Press Release, Kathmandu, 2� May 200�, Annex I ‘Agreed Position on the Four Categories’, available at http://bhutannewsonline.com/mjc.
html [accessed �� November 2007]).

��� S. Chandrasekharan, ‘Bhutan: Playing with the Lives of Poor Refugees: Update �2’, South Asia Analysis Group, Note No. �89, � July 200�, available at http://
www.saag.org/notes2/note�89.html [accessed � December 2007].

��2 International Court of Justice, Nottebohm Case (Liechtenstein v. Guatamala), Second Phase, Judgment of 6 April �955 (ICJ Reports, �955), p. 2�.

��� Article 6(e) of the �985 Citizenship Act of Bhutan.

��� Section Ka 5.�0 of the �979 Land Act of Bhutan.



��     Housing, Land and ProPerty restitution rigHts for BHutanese refugees and disPLaced Persons

the land in accordance with Ka 6.18 of the 1979 Land Act of Bhutan without having to pay compensation. 
In some cases, however, Lhotshampas have been able to sell their land or were given compensation for 
their land. In these cases, the compensation represented only a fraction of the actual value of the land,115 
and it is clear that the legality of such transactions is questionable as they were clearly made under duress 
or in breach of international human rights standards. Such transactions and compensation cannot be 
recognised as valid under the Pinheiro Principles.116

In the context of the censuses of the late 1980s and early 1990s, the Government of Bhutan declared 
many Lhotshampa landholdings in the south of Bhutan to be illegal.117 In the early 1990s the Bhutanese 
Government also introduced ‘No Objection Certificates’ (NOCs) to be issued by the police on confirmation 
by the district administrator (‘Dzongdag’) that the person in question is not in any way involved in anti-
national activities. In practice, NOCs are only usually given to nationals who are considered genuine 
Bhutanese citizens.118 NOCs are required to, for example, access education, get medical assistance, obtain 
travel documents, apply for scholarships or government jobs, or get paid for selling farm products.119 
In addition, NOCs are a requirement to own, buy and sell land. Without an NOC, people have no access 
to and are denied basic rights and services, making life very difficult.120 According to many refugees, it 
was virtually impossible for Lhotshampas to obtain NOCs as they were, or would be, qualified as ‘non-
nationals’.121 Even if they had an NOC based on an earlier qualification as a national, they hold a constant 
and realistic fear of losing that qualification.122 Not only is the issuing of NOCs to ‘nationals’ a problem for 
families who are all ‘non-nationals’, even if one family member has received an NOC and all property is 
registered in his (or less likely, her) name, the moment he or she dies the property is liable for confiscation. 
Besides prohibiting ‘non-nationals’ to own land, it is the prerogative of the Royal Government of Bhutan to 
confiscate all immovable property that is registered in the name of non-nationals, even if they are married 
to a national.123

In 2007 the 1979 Land Act was revised. Despite its efforts, COHRE has so far been unable to obtain a copy 
of the 2007 Revised Land Act of Bhutan.

��5 During meetings with COHRE, several Mandals explained that the market value of wetland was Rs. 60 000 per acre for land classified as grade �, and Rs. 
�0 000 for land classified as grade 2. The actual compensation for this land given, if at all, was Rs. 8 000 for grade � and Rs. 6 000 for grade 2. In some cases, 
the Royal Government of Bhutan even deducted some arbitrary costs for the education of the children or the detention of family members from the amount 
of compensation (COHRE, Housing, Land and Property Restitution Rights for Bhutanese Refugees, Fact-Finding Mission Report 2, February 2008, February 2008; 
see also: Human Rights Watch, Last Hope: The Need for Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, p. �6, note �9, in 
which reference is made to a report of Amnesty International, ‘Bhutan: Forced Exile’, ASA ��/0�/�99�, August �99�; and Habitat International Report on Fact 
Finding Mission to Bhutan, 200� [available on request]).

��6 According to Principle �5.8 of the Pinheiro Principles, “States shall not recognise as valid any housing, land and/or property transaction, including any transfer 
that was made under duress, or which was otherwise coerced or forced, either directly or indirectly, or which was carried out contrary to international human 
rights standards”.

��7 According to the Royal Government of Bhutan, forest lands in the south of Bhutan are State lands and have been illegally occupied and converted into orange 
and cardamom groves. According to the Lhotshampas, the Government had agreed for them to use the land and had requested them to grow oranges 
and cardamom — even providing subsidies to do so (Michael Hutt, Unbecoming Citizens: Culture, Nationhood, and the Flight of Refugees from Bhutan, Oxford 
University Press, 2006, p. �57).

��8 NOCs are given to people who have an F� citizenship card, that is, they are considered genuine Bhutanese citizens (see section 2.�.�).

��9 Michael Hutt, Unbecoming Citizens: Culture, Nationhood, and the Flight of Refugees from Bhutan, Oxford University Press, 2006, p. 2�7; and Norwegian Refugee 
Council, NRC Reports Bhutan, Bhutan: Land of Happiness for the Selected, Issue No. �/2008, p. 5.

�20 Ibid.

�2� Tessa Piper, ‘The Exodus of Ethnic Nepalis from Southern Bhutan’, � April �995, available at www.refworld.com [accessed 9 November 2007], par. 5.�. See also: 
Human Rights Watch, Last Hope: The Need for Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, pp. 27 and ��.

�22 Human Rights Watch, Last Hope. The Need for Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, p. ��.

�2� Chapter 27 of the �998 Guidelines on the New Sathram Compilation of the Ministry of Home Affairs Survey and Land Records states that, “While checking the 
status of land registration in the context of the census record, if found that the land registered in the name of a non-national, regardless of his/her marriage 
with a national, the said land shall be taken over as Government land as per clause Ka 5(9) of the Land Act” (Human Rights Watch, Last Hope: The Need for 
Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, p. ��, note 8�).
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Not only are citizenship and land laws discriminatory and severely restricting of land ownership and access 
to land, there are other laws that may have an equally discriminatory effect on access to and ownership 
of land and property. For example, in 1985 a Marriage Act was passed imposing a heavy burden on all 
Bhutanese citizens marrying foreigners, including the denial of State benefits such as the distribution of 
land.124

As a consequence of their deprivation of Bhutanese citizenship and their qualification as ‘non-nationals’, it 
has become increasingly difficult for Lhotshampas to own and have access to land and property in Bhutan. 
Fortunately, the Bhutanese refugees living in the camps in Nepal possess clear documentary evidence 
of their land use and ownership in Bhutan. According to a survey conducted between January 1999 and 
March 2000 by the Association of Human Rights Activists (AHURA) Bhutan125, the vast majority of refugees 
were able to show valid and incontrovertible evidence regarding their land ownership in Bhutan.126 Such 
evidence included, among other items: land registration certificates; land tax receipts; land sale tax receipts; 
rural tax receipts; house insurance receipts; citizenship identity cards; and photographs. Of the documents 
used as evidence, land registration certificates (‘thram document’) and land tax receipts are the most 
important title documents in making and supporting restitution claims. In particular, the thram document 
provides essential information regarding the land such as the thram number (that is, the land or land deed 
number), the location and the boundaries of the land. Other information that these documents provide 
are: the details of the family members living on the land (including name, date of birth and relationship to 
the head of household); and the details of immovable property, such as the measurement in acres of land 
owned, the land type (dry land, wetland, grass fallow land, shifting cultivation land or orchard), land use 
type (grazing, vegetable farming or cultivation of cash crop such as orange or cardamom), and housing type 
(wooden, stone, mud or concrete). In addition, the land tax receipt provides records of movable property 
such as agricultural equipment, domestic animals, chickens, goats and other livestock, and information on 
the taxes paid for the property. These documents, often treasured under mattresses and in tin trunks in 
the refugees’ huts, are, however, in poor condition — many are torn beyond repair or almost illegible due 
to the conditions in which they have been stored for almost two decades.

The documents used by the Bhutanese refugees living in Nepali camps are listed primarily in the name of 
the elder head of household, usually the male (sole ownership). In 2003 Human Rights Watch stated that, 
“although many women were farmers, men were considered the household heads and wielded primary 
economic power as land and property was registered under their names”.127 Importantly, land ownership 
in Bhutan was scrupulously registered and monitored by the local district (dzong) authorities as well as 
the by the Mandals (village heads, representing the Bhutanese villagers) and Karbaris (assistants to the 
Mandals).128

While conducting its survey of Nepali camp-based Bhutanese refugees’ citizenship and land and property 
ownership in 2000, AHURA collected and digitally stored the documentary evidence of approximately 51 

�2� Ibid, p. �0. Human Rights Watch has reported that, according to Lhotshampas still living in Bhutan, they continue to suffer discrimination in almost all aspects 
of their daily lives, including land ownership.

�25 AHURA Bhutan is a human rights NGO that was formed in �992 by Bhutanese refugees in exile and is based in Nepal. In 2000, AHURA Bhutan started a project 
entitled ‘Documentation of Bhutanese Refugees’, aimed at collecting and documenting incontrovertible evidence of the place of origin and nationality of the 
refugees in the camps in Nepal (Ratan Gazmere and Dilip Bishwo, ‘Bhutanese Refugees: Rights to Nationality, Return and Property’, Forced Migration Review, 
No. 7, April 2000, pp. 20–22).

�26 Most information regarding land ownership documentation was collected during the first fact-finding mission of COHRE to Nepal. COHRE, Housing, Land and 
Property Restitution Rights for Bhutanese Refugees, Fact-Finding Mission Report 1, December 2007–January 2008, January 2008. See also: Habitat International 
Report on Fact Finding Mission to Bhutan, 200� [available on request].

�27 Human Rights Watch, Trapped by Inequality: Bhutanese Refugee Women in Nepal, Vol. �5, No. 8(C), September 200�, p. 26.

�28 Michael Hutt, Unbecoming Citizens: Culture, Nationhood, and the Flight of Refugees from Bhutan, Oxford University Press, 2006, pp. 70, 7� and 7�. During COHRE’s 
fact-finding missions, it was clear that all the former Mandals who were interviewed could easily produce the names of the families who had resided in their 
village, in many cases adding the location, extent and boundaries of the land these families owned.
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percent of the refugee population (4 553 families).129 According to the resulting database, at least 31 000 
acres of land and 5 047 houses were left behind in Bhutan. Of that land, 8 328 acres were wetland, 18 155 
acres were dry land, and 4 851 acres were orange and cardamom orchards. Of the properties left behind, 
3 201 houses were made of wood, 1 691 of stone or mud and 155 were concrete. The families also left 
behind 1 143 420 orange trees and 128 367 arecanut trees.

AHURA Bhutan was unable to complete its documentation project for all of the refugee population 
living in the camps, as some of the refugees were either unwilling to participate or apathetic, doubting 
that the project would contribute to a solution to their plight. There was also evidence that some of the 
population were misinformed and misguided by certain factions within the camps.130 During COHRE’s 
fact-finding missions to Nepal in 2008, however, it became clear that – notwithstanding political tensions 
– the various groups and factions in the camps including the Mandals and Karbaris (as representatives of 
administrative structures in Bhutan), the Camp Management Committees (as representatives of the current 
administrative structures inside the refugee camps) and the different political groups are all very much in 
favour of completing the documentation process.131 They made assurances of their full cooperation with 
the process and promised to use their status and influence to persuade all families residing in the camps 
to participate in the rest of the process. COHRE’s presence and assistance, in particular the information 
campaign that it conducted, was seen as critical in securing these commitments. It was widely agreed that 
the documentation project should restart as soon as possible, otherwise momentum would be lost, people 
may have been resettled, the time between the original process and the new process would become too 
long, and the risk of important documents becoming illegible and lost forever would be great.

In addition to the AHURA Bhutan survey and database, UNHCR conducted a significant census and re-
registration process in the seven refugee camps in Nepal during 2006–2007, and information gathered 
from this process is stored in the ‘PRoGres’ database. However, apart from the location (district/block/
village) of the original places of habitual residence of the refugees, no other information pertaining to the 
status of the former land, housing and property of the refugees was gathered.

2.�.� Registration and cadastral systems

Closely linked to the issue of proving ownership and land use rights is the need for a clear and transparent 
registration system of such entitlements and a cadastral system that clearly demarcates the land. It seems 
that various types of records exist in Bhutan. Before a proper survey was carried out, land was registered 
through a so-called ‘char kila’ (literally meaning a record through the four corners or posts of the land) 
and registration was in the hands of the Mandals. This document, signed by the Sub Divisional Officer and 
witnesses, would describe the position of the land according to whose land it was or what was situated on 
the land. The first chain land surveys in Bhutan were carried out in 1964 to convert the land records into a 
tangible base for tax assessment. Every parcel of land was identified and its area systematically entered in 
the ‘thram’ in units of acres, and the thram number was used as a unique identifier (with some exceptions) 
for the landholding. This survey formed the first land register of the country. Data such as land name, 
land use, area and tax paid on the land were recorded. It was not until the 1980s that a proper cadastral 

�29 AHURA Bhutan, Digitalised Database of Bhutanese Refugees, Part � (CD), 2000. The AHURA Bhutan database is the only database of the hundreds and 
thousands of land and property documents still in the hands of the refugees. The database project began in January �999 with the primary objective of 
countering the Royal Government of Bhutan’s argument that the refugees were not nationals/citizens, through incontestable documentary evidence of 
their origin, nationality and property rights in Bhutan. The goal of the project was the return of Bhutanese refugees and full restitution of their property and 
fundamental rights. Eighteen full-time refugee staff were hired for the duration of the project. Information and copies of citizenship cards, land tax receipts, 
land registration certificates, house insurance receipts and photos of homes were collected from refugees and verified by former village headmen, deputy 
headmen and village elders residing in the camps. The information and documents collected in the camps were subsequently digitised and stored in a 
database. The database was produced into a CD for use in advocacy for the right to return and voluntary repatriation.

��0 Ratan Gazmere and Dilip Bishwo, ‘Bhutanese Refugees: Rights to Nationality, Return and Property’, Forced Migration Review, No. 7, April 2000, p. 22.

��� COHRE, Housing, Land and Property Restitution Rights for Bhutanese Refugees, Fact-Finding Mission Report 2, February 2008, February 2008.
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survey was conducted using modern methods of surveying and mapping, and the plane table survey 
was introduced. The cadastral survey was carried out in two scales (1:5000 and 1:2500) depending on the 
size and concentration of land parcels in the district (dzongkhag). Cultural and topographic information 
was also depicted in the cadastral maps. In 1993 the Government of Bhutan started computerising the 
land registers and digitising the cadastral maps. In 2008 a new cadastral survey will start, expected to be 
completed in all twenty districts by 2010. The archives at the Department of Survey and Land Records 
(DSLR) are known to contain the most thorough information about the scope and value of land and 
property left behind by the refugees.

In order to acknowledge ownership, use and occupancy of land and property, it is essential to have adequate 
cadastral and land registration systems.132 The archives of the DSLR together with the AHURA Bhutan 
database of ownership documentation should provide an effective basis for adopting and implementing 
a fair housing, land and property restitution policy. In situations where no clear registration or evidence is 
available, however, restitution rights are not necessarily limited. In such situations a conclusive presumption 
must be adopted based on the credibility of the claim, in which the refugees’ right to housing, land and 
property restitution is acknowledged.133

2.�.4 internal relocation and secondary occupation

Most of the land and property left behind by the Lhotshampas after being forced to leave Bhutan has 
been confiscated by the (local) Government — estimated by the refugees at more than 70 percent of 
their abandoned land.134 The confiscated land has been either taken by the Government for its own use, 
or used to relocate people from the north and east of Bhutan.135 In some instances it is being used for 
non-residential purposes, such as commercial, government, social or even military purposes, often with 
substantial alterations made to the property.136 The process of relocation started in 1997 after the Bhutan 
National Assembly approved a poverty reduction programme for the landless. A high-level National 
Resettlement Committee was formed to implement the relocation programme, and in its pilot phase 
370 landless Sharchop families were relocated to the south from Trashigang in the east. According to the 
Government, a systematic identification of landless farming households was undertaken, and relocation 
was implemented only for those farm households which were landless or near landless and which were 
interested and willing to take up residence elsewhere. In addition, in some instances land was presented 
as a gift to individuals who had pleased the King, for example retired army and police personnel.137 More 
recently, internal relocation from the east of Bhutan to the south has been implemented for security reasons, 
with the Government claiming that the eastern border areas were under threat of terrorist activities. 

According to Human Rights Watch, Lhotshampas residing in Bhutan believe that the relocated families 
from the north have been given interest-free housing loans and free timber for construction of their homes, 
that they do not have to pay land tax for ten years and that the remaining Lhotshampas are obliged to 
provide labour for them.138 In some cases of land that has not been confiscated, it has been reported that 

��2 Principle �5.� and �5.2 of the Pinheiro Principles.

��� Principle �5.7 of the Pinheiro Principles. When it comes to housing, land and property restitution claims, the standards of evidence are relatively low. A claim 
may be based on its credibility, creating a ‘conclusive presumption’.

��� COHRE, Housing, Land and Property Restitution Rights for Bhutanese Refugees, Fact-Finding Mission Report 1, December 2007–January 2008, January 2008.

��5 Habitat International Report on Fact Finding Mission to Bhutan, 200� [available on request]; and Human Rights Watch, Last Hope: The Need for Durable Solutions 
for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, p. ��.

��6 Habitat International Report on Fact Finding Mission to Bhutan, 200� [available on request].

��7 Ibid.

��8 Human Rights Watch, Last Hope: The Need for Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, p. ��.
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it is overrun by vegetation, leaving little mark of former habitation.139 In most cases, however, the land is 
still habitable and currently used for residential purposes, sometimes with significant alterations to the 
land and property.140 There have also been reports of houses being demolished by the Government before 
being reoccupied. These secondary occupants have not – initially at least – built permanent concrete 
structures on their newly acquired land, knowing that the land was owned by Lhotshampas.141

In principle, in cases of secondary occupation the primary occupant remains entitled to his former house, 
land or property in favour of the secondary occupant. Nevertheless, the secondary occupant must be: 
protected against arbitrary or unlawful forced eviction; ensured access to other adequate housing and 
protection from homelessness; afforded the safeguards of due process, including the opportunity for 
consultation and adequate and reasonable notice; and allowed effective legal remedies.142 In addition, 
the Government of Bhutan should undertake to identify and provide alternative housing for secondary 
occupants — certainly to those who have been relocated from the north or east who were landless and 
would most likely, once evicted, become homeless and landless if no alternative housing was provided.143

The Pinheiro Principles strongly favour the timely restitution of property to the primary owner, whereby 
secondary occupants are removed from the property as quickly as possible. Other than preventing 
secondary occupants from becoming homeless or landless, there is no obligation under the Pinheiro 
Principles to provide compensation to the secondary occupants for, as an example, investments made in 
the property. Nevertheless, some Bhutanese refugees who are the primary occupants of houses in Bhutan 
have indicated that they want the Bhutanese Government to remove the secondary occupants and give 
them compensation.144 In many cases – in particular where landless people from the north have been given 
land in the south – the secondary occupants were told they would be given vacant unused land, while 
upon arrival they found that the land had been used and cultivated. They were then in a position of fearing 
that they may have to leave again one day or fight the returning primary occupants. According to Habitat 
International Coalition (HIC), some have petitioned the King to relocate them to genuine vacant land.145 
Although the Government of Bhutan has claimed the relocation scheme to be a success, HIC has reported 
that many of the northern Bhutanese who were relocated have found it difficult to adjust and do not know 
how to cultivate their ‘new’ land. When adopting a comprehensive restitution policy for the Bhutanese 
refugees, it seems only fair to include the right to adequate housing of the relocated northern Bhutanese, 
in particular those who would otherwise become homeless and who may have been misinformed about 
their relocation.

The situation becomes more complicated when the secondary occupant has sold the property to a third 
party. The key point in this circumstance is whether or not the third party has acted in good faith, that is, 
whether he or she was unaware of the fact that the seller was not the rightful owner of the property; if so, 
it would be fair to provide the third party with compensation. It is unclear to what extent the selling of 
houses, land or property by secondary occupants has occurred.

��9 Habitat International Report on Fact Finding Mission to Bhutan, 200� [available on request].

��0 Ibid. It is reported that, contrary to the ethnic Nepalis, people from the north have put their houses together in a cluster in the village, and the land that is 
cultivated is separate from the houses.

��� COHRE, Housing, Land and Property Restitution Rights for Bhutanese Refugees, Fact-Finding Mission Report 2, February 2008, February 2008.

��2 Principle �7.� of the Pinheiro Principles. For relevant international legal standards on evictions and the prohibition on forced evictions, see: Committee on 
Economic, Social and Cultural Rights, General Comment No. 7 on the right to adequate housing (art. ��.� of the Covenant on Economic, Social and Cultural 
Rights): forced evictions, 20 May �997.

��� Principle �7.� of the Pinheiro Principles.

��� Habitat International Report on Fact Finding Mission to Bhutan, 200� [available on request].

��5 Ibid.
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2.�.5 Lack of a clear legal and institutional framework in Bhutan

There is a lack of a clear legal and institutional framework covering property ownership in Bhutan, including 
a fair and effective restitution claims or dispute resolution procedure and enforcement mechanisms. In 
accordance with Principle 18 of the Pinheiro Principles, Bhutan is obliged to ensure that the right to housing, 
land and property restitution is recognised as an essential component of the rule of law. Bhutan must adopt 
an effective legal framework that will enable Bhutanese refugees to obtain return-based restitution,146 
and such a framework must be compatible with international legal standards.147 Furthermore, Bhutan 
must establish fair restitution procedures as well as an institution and related mechanisms to assess and 
enforce restitution claims.148 Such procedures and mechanisms must be accessible to all those claiming 
restitution.149 Finally, it is important that Bhutan allows for the adequate consultation and participation in 
the restitution process of all affected persons, groups or communities.150

The international and national legal framework of Bhutan is far from adequate in this regard. Bhutan is only 
a party to two human rights treaties — the Convention on the Elimination of All Forms of Discrimination 
Against Women (CEDAW) and the Convention on the Rights of the Child (CRC). In addition, Bhutan has 
signed the International Convention on the Elimination of All Forms of Racial Discrimination (CERD).151

At the national level, in 2005 Bhutan introduced a draft Constitution for the first time.152 A third draft was 
released in August 2007. The latest draft contains a number of fundamental rights; some of these, such as 
freedom rights, are only granted to Bhutanese citizens.153 For the purposes of this study, it is important to 
note that the right to freedom of movement and residence within Bhutan (Article 7(7)) and the right to 
own property (Article 7(9)) are only granted to Bhutanese citizens. In fact, according to Article 7(9) of the 
draft Constitution, Bhutanese citizens are not allowed to sell or transfer land or any immovable property 
to a person who is not a citizen of Bhutan. Furthermore, Bhutanese citizens who own property cannot be 
deprived thereof or subjected to acquisition or requisition, except for public purpose and on the payment 
of fair compensation (Article 7(14)).

The 2007 Revised Land Act, which came into force on 1 January 2008, transfers to the newly formed National 
Land Commission Secretariat land administration responsibilities (from the Ministry of Agriculture) and 
the ‘thram’ issuance responsibility (from the judiciary). The Commission will have sole authority to register 
land, issue thram and amend thram. At the same time, the task of land transactions has been streamlined 
and decentralised to the local gewog and dzongkhag (district) level, and local authorities have been 
empowered to resolve land disputes.

The earlier cited Citizenship Act and Land Act indicate poor substantive and procedural standards for 
effectively implementing the right to housing, land and property restitution, and there appears to be 
little willingness on the side of Bhutan to allow for Bhutanese refugees to be part of the decision-making 
process and to consult with them on their restitution rights.

��6 Principle �8 of the Pinheiro Principles prescribes the obligation for States to adopt legislative measures. Principle �9 prohibits these measures to be 
discriminatory.

��7 Ibid, Principle ��.

��8 Ibid, Principle �2. In addition, Principle 20 concerns the enforcement of restitution decisions and judgments.

��9 Ibid, Principle ��.

�50 Ibid, Principle ��.

�5� International Convention on the Elimination of All Forms of Racial Discrimination (CERD), 660 UNTS �95, entered into force Jan. �, �969. Furthermore, Bhutan 
is a signatory of the two Optional Protocols to the Convention on the Rights of the Child.

�52 Read about the scepticism of Lhotshampas regarding the draft Constitution in: Human Rights Watch, Last Hope: The Need for Durable Solutions for Bhutanese 
Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, pp. �5 and �6.

�5� This includes the right to freedom of speech, opinion and expression (Article 7(2)), the right to freedom of thought, conscience and religion (Article 7(�)), the 
right to freedom of movement and residence within Bhutan (Article 7(7)) and the right to freedom of peaceful assembly and association (Article 7(�2)).
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2.�.6 inclusion of unregistered and ‘forgotten’ Bhutanese refugees and 
displaced persons

The current focus of organisations working with restitution issues for Bhutanese refugees has been, to 
a large extent, those refugees who are registered with UNHCR and living in the seven camps in Nepal. 
Although the registered refugees residing in the camps constitute the majority of the Bhutanese refugees, a 
significant number of ethnic Nepali refugees, approximately 10 000 to 15 000 individuals, are not registered 
with UNHCR and live outside the camps in Nepal.154 Some are living among the local population; others 
have applied for refugee status in Nepal and are awaiting a decision.155 In addition, there is a large number 
(estimates range from 15 000 to 30 000) of Lhotshampas living in India,156 who are completely neglected 
by both India and UNHCR. All of these unregistered or ‘forgotten’ Lhotshampas from Bhutan were expelled 
or have fled from Bhutan under the same circumstances and for the same reasons as the Lhotshampas 
living in camps in Nepal and registered as refugees. Their rights to housing, land and property restitution 
should be equally protected and taken into account when discussing the rights of the refugees residing in 
the camps in Nepal.

The ‘forgotten’ Bhutanese refugees and displaced persons were not included in the 1999/2000 documentation 
project conducted by AHURA Bhutan. It is essential that in any future project these refugees and displaced 
persons are included as much as possible. In achieving this, it may be necessary to request the assistance 
of UNHCR as well as other organisations working on refugee and internally displaced persons issues in 
Kathmandu. Furthermore, contact should be made with members of the refugee community based in the 
state of West Bengal in India.

A significant number of Lhotshampas are still living in Bhutan.157 It is unclear if, and to what extent, they are 
displaced. If they are internally displaced, they too have a right to housing, land and property restitution. 
For this group, unfortunately, it will be impossible to collect any verifiable data or documentation because 
of difficulties in gaining access to Bhutan. The Lhotshampas who are still inside Bhutan live there in great 
fear and with a genuine risk of being persecuted and forced to leave.

2.4. Summary

Over the past two decades many Lhotshampas have been forced to leave their homes, and in fact their own 
country — Bhutan. Most of them have been residing as refugees in camps in Nepal since the early 1990s. Return 
to Bhutan is currently not a realistic option. Nevertheless, the right to return remains and the struggle to be able 
to return to Bhutan one day continues. Whether or not to accept the offer to be resettled in a third country is a 
legitimate concern and dilemma for many refugees, who may fear that by accepting resettlement and moving 
to a different country far from Bhutan, the momentum to fight for return and hope that one day return will be 
possible will gradually evaporate. It is important not to lose sight of the struggle and the right of the Bhutanese 
refugees to return to Bhutan and have their homes and lands restored to them. Importantly, however, accepting 
resettlement does not change or remove the right of the Bhutanese refugees and displaced persons to return and 
claim restitution. The third-country resettlement plan on offer is meant to provide a solution to the protracted 

�5� Human Rights Watch, Last Hope: The Need for Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, p. 7�.

�55 According to Human Rights Watch, UNHCR is aware of � ��� individuals living in Nepal who have yet to receive a decision on their asylum claim (Human Rights 
Watch, Last Hope. The Need for Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, p. 7�).

�56 Ibid, p. 76.

�57 According to the 2005 national census there are �7 �5� so-called ‘non-nationals’ residing in Bhutan. It remains unclear if, and to what extent, they may be 
internally displaced.
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displacement situation of many Bhutanese refugees and is not intended by the potential host countries to be an 
alternative to return or return-based restitution.

The right to return-based housing, land and property restitution entails the right of refugees and displaced 
persons to have restored to them the home, land and property from which they were forcibly displaced. This 
implies they have a right to have damage done to their property repaired or have property that has been 
destroyed rebuilt. In addition, it means the restoration of title as well as guaranteeing a number of fundamental 
human rights upon return. If restoration is factually not possible, they have a right to compensation for the loss 
of their property. The right to restitution has no time limitation and can be implemented even after decades of 
displacement. And even if in the end return is not a viable option, the Bhutanese refugees and displaced persons 
have a right to compensation for the losses they have incurred.

Notwithstanding the current improbability of return any time in the near future, it is essential to continue to 
fight for return and start paving the way for a fair and effective restitution policy. It is important to examine the 
practical and legal issues that will enable housing, land and property restitution to take place as well as to look 
at the underlying issues that have resulted in the forced displacement and consider how to prevent these from 
causing renewed displacement upon return-based restitution.

One of the most fundamental underlying issues is that of Bhutanese nationality or citizenship. Most Lhotshampas 
have lost their Bhutanese citizenship and are now qualified as ‘non-nationals’. This loss is unlawful in terms of 
international law, and applying 1958 as a ‘cut-off year’ in proving long-term residence in Bhutan is arbitrary. The 
refugees’ Bhutanese nationality and citizenship rights must be restored to them. Only when their Bhutanese 
citizenship is restored will the Lhotshampas be able to fully and equally take part in Bhutanese society, including 
being able to own land. If Bhutanese nationality is not restored, the refugees remain entitled to housing, land 
and property restitution as long as they can prove that they owned, used or occupied a certain home, land and/
or property before being displaced.

Proof of ownership, occupancy or use of land and property is essential in claiming either full or return-based 
restitution, as well as compensation. Many Bhutanese refugees appear to be aware of their rights; they have been 
submitting restitution claims since 1994 and are often able to present clear documentary proof of ownership 
or land use. In this respect, it is imperative to look at the factual circumstances rather than the legal situation 
because many Lhotshampas have been deprived of their formal ownership rights through being re-qualified 
as ‘non-nationals’ and therefore not being in possession of a ‘No Objection Certificate’. Proof of ownership and 
land use must be collected, digitised and stored in a central database. The work done on this by AHURA Bhutan 
to date is extremely valuable and must be continued. In addition, it is important to connect and compare this 
information with land registration and cadastral information that has been archived, for example with the 
Department of Survey and Land Records (DSLR) in Bhutan, as well as with the actual situation on the ground. It 
is essential to compare proof of ownership with the current status of the home and land, and if access to the land 
in Bhutan is not possible satellite imagery may be a helpful tool in demarcating land boundaries.

In order to be able to effectively implement housing, land and property restitution, it is crucial to understand the 
scope and substance of the problem of secondary occupation — as it is estimated that more than 70 percent of 
land owned or formerly used by Lhotshampas is now occupied by secondary occupants. Resolving the problem 
of secondary occupation involves questions such as how much land originally owned or used by displaced 
persons is now occupied, by whom is it occupied and for what purpose. It is also important to acknowledge the 
rights of secondary occupants who have purchased the property in good faith, in particular their right to not be 
rendered homeless or landless, and alternative housing must be sought for these people.

In order to resolve the range of problems identified in this report, the Government of Bhutan must adopt a clear 
legal and institutional framework that is able to effectively deal with housing, land and property restitution. 
As a start, Bhutan must become a party to the major international human rights instruments, in particular the 
International Covenant on Economic, Social and Cultural Rights, the International Covenant on Civil and Political 
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Rights, and the International Convention on the Elimination of All Forms of Racial Discrimination to which it is 
currently only a signatory. In addition, Bhutan must amend existing discriminatory legislation and adopt an 
effective restitution claims policy and procedure. 

It is of utmost importance to reach out to the international community (in particular the United States and other 
Member States of the Core Working Group on Bhutanese Refugees) as well as the United Nations (in particular 
UNHCR) to encourage them to continue their efforts to persuade Bhutan to acknowledge and implement the 
right to return as along with the right to housing, land and property restitution for all Bhutanese refugees and 
displaced persons.
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ConCLuSionS And ReCommendAtionS
The Lhotshampas (or ethnic Nepalis), who have resided in Bhutan for generations, have faced discrimination 
and persecution by the Royal Government of Bhutan. Many of them have had their homes and lands 
confiscated, they have been stripped of their Bhutanese citizenship, and they have been forced to leave 
the country. Most of them have been living in refugee camps in eastern Nepal since the early 1990s. The 
discrimination, persecution, denationalisation and confiscation of land of the Lhotshampas in Bhutan by the 
Royal Government of Bhutan is in breach of international law. This report has analysed the dilemmas and 
challenges that the refugees and displaced persons from Bhutan face in fighting for their right to housing, 
land and property restitution in accordance with the United Nations Principles on Housing and Property 
Restitution for Refugees and Displaced Persons (the ‘Pinheiro Principles’).

Though return to Bhutan is currently not a realistic option, this report highlights the urgent need to continue 
to work on the issue of housing, land and property restitution for the refugees, in particular in light of the 
third-country resettlement offer made by, among others, the United States of America. This offer has been 
made on humanitarian grounds in an attempt to end the protracted displacement situation and alleviate 
the suffering of the refugees living in the camps. It has been made explicit that offering resettlement does 
not mean that the international community will abandon its efforts to ensure repatriation even after the 
refugees are resettled, and that resettlement goes hand-in-hand with its continuing efforts to urge the 
Government of Bhutan to accept the return of the refugees. It is clear that despite some accepting third-
country resettlement, the refugees still want to return to Bhutan. Resettlement is not an alternative to return 
or return-based restitution.

3
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�.� Seven areas warranting attention

When working towards drafting and effectively implementing a restitution policy, the following issues must be 
given special attention:

1.	Nationality	and	citizenship	rights. It is essential that Bhutanese refugees, displaced persons and other 
‘non-nationals’ have their nationality and citizenship rights restored to them. A set of clear guidelines must 
be adopted containing the criteria for obtaining Bhutanese nationality, and these criteria should be in 
accordance with international legal standards and based on the notion that anyone who has a genuine link 
with Bhutan, as defined by the International Court of Justice, should in principle be eligible for Bhutanese 
nationality and citizenship. In particular, those who previously had Bhutanese citizenship and can present 
their Bhutanese Identification or Citizenship Card must have their Bhutanese nationality and citizenship 
restored to them. In the longer term it may be advisable to establish an independent verification commission 
with the responsibility of objectively, and based on the adopted criteria, verifying the nationality of the 
Bhutanese refugees and displaced persons.

2.	Documentation	 of	 citizenship	 and	 housing,	 land	 and	 property	 ownership. The documentation 
work carried out by AHURA Bhutan between January 1999 and March 2000 on 51 percent of the refugee 
population residing in the refugee camps in Nepal was a very important step towards housing, land and 
property restitution. There has been strong demand and momentum in the camps for such a process to start 
again as soon as possible, and COHRE believes this initial work should be continued and extended to cover 
– if feasible – the entire refugee population living in the camps. The refugees believe that the documentation 
project is very important and that once the resettlement process is in full swing (starting in March 2008), 
many may miss out on being included in the documentation work, it may be difficult to locate them and 
gain access to their documents, the time between the original process and the new process will be too 
long, or finally the risk of important documents becoming illegible and lost forever will be too great. As 
with AHURA Bhutan’s original project, relevant documentary evidence would have to be collected, compiled, 
preserved and stored digitally in a database, in order to prove the refugees’ genuine link with Bhutan as their 
country of origin, as well as their rightful ownership of housing, land and property in Bhutan. Completing this 
documentation process is vital for ensuring the adequate and effective implementation of housing, land and 
property restitution for all Bhutanese refugees.

3.	Unregistered	 and	 forgotten	 refugees	 and	 displaced	 persons. Although the registered refugees 
residing in the camps constitute the vast majority of the Bhutanese refugees, a significant number of ethnic 
Nepali refugees, approximately 10 000 to 15 000 individuals, are not registered with UNHCR and live outside 
the camps.158 Some are living among the local population in Nepal; others are asylum-seekers awaiting a 
decision on their refugee status.159 In addition, there is a large number of ethnic Nepalis living in India — 
estimates range from 15 000 to 30 000 individuals.160 Although these people may not be formally recognised 
as refugees under the 1951 Convention relating to the Status of Refugees nor under UNHCR’s Statute, they 
have also been displaced involuntarily. In accordance with Pinheiro Principles, they have an equal right to 
housing, land and property restitution.

4.	Internal	 relocation	 and	 secondary	 occupation. It is estimated that 70 percent of the land formerly 
owned and occupied by the Bhutanese refugees is now reoccupied as a result of Government-initiated 
internal relocation schemes. In some cases houses and land originally belonging to the refugees has been 
confiscated for public purposes. In general, the secondary occupants are landless people from other parts of 
Bhutan, or they have been relocated for unclear security reasons, or they are former government officials who 

�58 Human Rights Watch, Last Hope: The Need for Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, p. 7�.

�59 According to Human Rights Watch, UNHCR is aware of � ��� individuals living in Nepal who have yet to receive a decision on their asylum claim 
(Human Rights Watch, Last Hope. The Need for Durable Solutions for Bhutanese Refugees in Nepal and India, Vol. �9, No. 7(C), May 2007, p. 7�).

�60 Ibid, p. 76.



COnCluSiOnS and RECOMMEndatiOnS     ��

have been given the land in return for their services to the country or the King. Clearly, secondary occupation 
is a significant problem in the context of housing, land and property restitution for the Bhutanese refugees. 
There is little or no verifiable data regarding the scale of secondary occupation (how much land and property 
has been taken over, and to what degree the families can be regarded as secondary occupants) as well as the 
situation of the current occupants (whether they were landless people from other districts, or whether they 
were government-connected people who were provided with the land as a gift). Furthermore, the question 
remains as to what extent the Government of Bhutan itself has taken land for either private or public reasons 
– this may be an important element in the context of restitution for the refugees. Finally, it is important to be 
aware of the risk of the secondary occupant becoming homeless or landless once the original owners reclaim 
their land, as they, too, have a right to adequate housing.

5.	Legal	and	institutional	framework	of	Bhutan. Bhutan’s international obligations as well as its national 
legal framework are far from adequate to effectively ensure housing, land and property restitution. Bhutan is 
only a party to two human rights treaties: the Convention on the Elimination of Discrimination Against Women 
(CEDAW) and the Convention on the Rights of the Child (CRC). Bhutan must ratify the International Convention 
on the Elimination of All Forms of Racial Discrimination (CERD), to which it is currently only a signatory, and it 
must accede to other major human rights instruments, in particular the International Covenant on Economic, 
Social and Cultural Rights (ICESCR) and the International Covenant on Civil and Political Rights (ICCPR).

 At the domestic legal level, Bhutan must amend its laws to guarantee the right to adequate housing, prohibition 
on forced eviction, and the right to housing, land and property restitution, as well as to adequately address 
underlying legal issues such as non-discrimination, nationality and the right to return. The Government’s 
focus must be on the draft Constitution, the 2007 Revised Land Act and the 1985 Citizenship Act, while the 
potential importance of other laws such as the 1980 Inheritance Act, the 1990 Land Acquisition Act, the 1999 
Moveable and Immovable Act and even the 2004 Tenancy Act must not be underestimated.

 Bhutan must guarantee that those who have been arbitrarily deprived of their Bhutanese nationality and/or 
citizenship will have their citizenship restored. Moreover, the children of Bhutanese refugees born in exile 
must be given unconditional citizenship by naturalisation. Finally, all discriminatory laws and practices must 
be abolished, in particular the system of ‘No Objection Certificates’.

6.	Effective	implementation	of	housing,	land	and	property	restitution. For the effective implementation 
of housing, land and property restitution, it will be necessary to – in time – adopt a housing, land and property 
restitution policy. Such a policy should be based on the Pinheiro Principles and set out clear guidelines as to 
how to implement restitution, taking into account the many different scenarios and problems that may occur 
in the context of housing, land and property restitution in Bhutan. In the short term, a start should be made on 
formulating such a policy. In the longer term, an independent, impartial – administrative – restitution claims 
commission should be established. Such a commission should have the authority to: accept housing, land 
and property restitution claims; verify housing, land and property documentation; initiate lawful evictions 
of secondary occupants; ensure adequate alternative housing for secondary occupants; decide on the issue 
of compensation in cases of damage or destruction; and decide on restitution disputes (with an appeal 
procedure available within the judicial system).

7.	Information,	advocacy	and	training. To ensure effective housing, land and property restitution, a formal 
information campaign should be developed and delivered through a range of advocacy and training activities, 
with the aim of fully informing the various stakeholders about the refugees’ right to housing, land and property 
restitution. This would include activities directed at the refugee community itself, the NGO community working 
with refugees and displaced persons, the Bhutanese Government and the international community — in 
particular the Core Working Group countries, UNHCR and IOM. In addition, it is important to expand existing 
international advocacy efforts promoting housing, land and property restitution for all Bhutanese refugees 
and displaced persons. In doing so, the focus should be on selected Member States of the Core Working Group 
and ‘friends of Bhutan’. Effective use should be made of the United Nations Human Rights Council and United 
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Nations Treaty Bodies, in particular the Committee on the Rights of the Child. It this context, it is important to 
note that Bhutan will be up for the Universal Periodic Review in the second half of 2009.

�.2 Concrete follow-up activities: a three-pronged approach

For the effective planning and execution of these seven areas of concern, COHRE proposes to continue to work 
simultaneously on documentation, research and advocacy.

documentation
First, it is critical to continue the work on collecting and storing all relevant information and documentation 
regarding citizenship and land ownership as soon as possible. In essence, this means the continuation of the 
documentation project conducted in part by AHURA Bhutan in 1999 and 2000. This project would be overseen 
and implemented by COHRE in close cooperation with UNHCR and local partners, and it would be conducted 
in an objective and transparent manner. The project would aim to collect as much relevant documentation 
as possible proving the refugees’ genuine links with Bhutan as their country of nationality and/or origin, and 
proving their ownership of land, homes and property in Bhutan. If no physical documentation is available, such 
connections would be documented through the statements and testimonies of the refugee concerned, his or 
her family members, and the Mandal or Karbari of his or her village. In addition, each Mandal would be asked 
to compile a list of all families who lived in his village, including the location, boundaries and extent of their 
property. All documentation gathered would be stored digitally in a database structured by district, block and 
village and containing information about address, family members, type of house, type of land and number 
of acres, as well as other relevant information regarding the land and immovable and movable property. The 
intention would be to use satellite mapping to identify houses, land and property in Bhutan, to assess the current 
status of such property and to investigate possible secondary occupation of the property.

In addition to covering the refugees residing in the camps in Nepal, the project would also target other Bhutanese 
refugees and displaced persons, including:

1. resettled refugees;

2. refugees registered with UNHCR but not residing in the camps;

3. refugees not registered with UNHCR nor residing in the camps, but residing in Nepal; and

4. refugees residing in India.

The major challenge regarding these categories of refugees and displaced persons would be actually making 
contact with them and obtaining their information and documentation. To resolve this problem, the following 
strategies may be helpful:

Category	1:  Through the International Organisation for Migration (IOM) and the respective immigration 
services of the resettlement countries, resettled refugees would be informed of the 
documentation project and given the option to participate. COHRE would provide IOM 
and the respective immigration services with relevant information sheets to be distributed 
during pre-departure orientation.

Category	2:		 Through UNHCR, registered families would be given the option to participate.

Category	3:  Through local contacts in Kathmandu and elsewhere, COHRE would try to locate 
unregistered refugees residing outside the camps.
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Category	4:  Through local contacts in the Indian State of West Bengal (Siliguri/Bagdogra), COHRE would 
try to locate members of the refugee community residing in India. 

It must be noted that some refugees, particularly those not registered with UNHCR and living outside the camps, 
may be less willing to participate in the project as some, for example, may have managed to (illegally) obtain 
Nepali or Indian citizenship. They must be approached with great sensitivity.

Research
Second, it is critical to examine the potential challenges and obstacles to full or return-based restitution. In-
depth documentary and field-based research into these issues would result in a greater understanding of how 
best to ensure housing, land and property restitution in the future.

The following areas should be further investigated:

1.	Bhutanese	nationality	and	citizenship. Research should be conducted into the criteria for the restoration 
of Bhutanese nationality and citizenship for those who have been wrongfully deprived of their Bhutanese 
citizenship and have been rendered stateless.

2.	National	laws	and	policies	in	Bhutan.	Research should also be conducted into the land laws and policies 
of Bhutan in the context of ensuring housing, land and property restitution.

As Bhutan is a State party to the Convention on the Rights of the Child (CRC) and the Convention on the 
Elimination of Discrimination Against Women (CEDAW), both investigations will include a specific focus on the 
situation and rights of women and children.

Advocacy
Third, it is essential to continue to advocate for the right to housing, land and property restitution for the 
Bhutanese refugees and displaced persons based on the Pinheiro Principles. Activities in relation to this should 
have a wide target audience, covering various groups at different levels.

Advocacy work should be aimed at the refugee community living both inside and outside the refugee camps in 
Nepal and India. Information about the right to housing, land and property restitution should also be provided 
to those who are in the process of being resettled to third countries. Importantly, any training or information-
sharing should be conducted for both the refugee community as well as its political groups and leaders.

Advocacy activities must be also conducted among the international community, with the focus on UNHCR 
and the Member States of the Core Working Group, both in Nepal as well as in New Delhi and Geneva. Through 
meetings with representatives of the Core Working Group countries, greater awareness of the refugees’ right to 
housing, land and property restitution can be raised and a constructive dialogue initiated on how best to use 
housing, land and property restitution rights and the documentation project in the international community’s 
efforts to ensure return-based restitution.

Effective use should be made of the various United Nations monitoring and reporting mechanisms, in particular 
the United Nations Human Rights Council and the United Nations Treaty Bodies. Bhutan, as a State party to the 
Convention on the Elimination of Discrimination Against Women (CEDAW) and the Convention on the Rights of 
the Child (CRC) is long overdue with its mandatory periodic country reports.161 Of particular note is the fact that 
Bhutan will be up for the Universal Periodic Review in the second half of 2009 — a process to which COHRE’s 
research on the situation of the Bhutanese refugees can make a vital contribution.

�6� Under CEDAW, Bhutan’s seventh periodic country report was due on �0 September 2006. Under CRC, Bhutan’s third country report was due on � September 
2002.
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Fourth, it is imperative that advocacy efforts are conducted in India in order to pressure the Indian Government 
to revise its stance on the issue of the Bhutanese refugees and displaced persons.

Finally, it would also be useful to target Bhutan’s donor countries, for example by organising an international 
conference on the issues of return and housing, land and property restitution for donor countries and Core 
Working Group Member States as well as all key United Nations agencies and NGOs working in this area.

�.� Remaining areas of concern

Several areas of concern remain about the possibility of the adequate and effective implementation of housing, 
land and property restitution for the Bhutanese refugees:

1.	Internal	displacement. The Royal Government of Bhutan’s policy of ‘Bhutanisation’ under its ‘One Nation, 
One People’ doctrine has created an environment of fear and oppression, leading to further persecution and 
displacement of Lhotshampas remaining in Bhutan. Although the exact numbers remain unclear, a 2005 
national census in Bhutan seemed to reveal that more than 37,000 Lhotshampas are still living in Bhutan. 
Other estimates put the number at more than 100,000. There is no data available about their situation or 
about the number of internally displaced, and this continues to be an important area of concern. 

2.	Secondary	occupation. Given the estimated scale and complexity of secondary occupation, as well as the 
lack of verifiable data in this regard, this issue remains another important area of concern.

While it is currently difficult to conduct concrete activities in these areas, they will form part of COHRE’s continuing 
work on housing, land and property restitution for the Bhutanese refugees and displaced persons.
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