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Foreword

Professor Francis Deng

AT ONE POINT DURING THE 1993 SESSION of the United Nations (UN) 
Commission on Human Rights, the promotion of human rights and 
fundamental freedoms was described as a ‘lofty goal of mankind’. 
Statements such as these refl ect a paradox. On the one hand, human 
rights represent the ideals of human dignity to which all cultures and 
societies aspire, but which can never be fully realised. On the other 
hand, in embodying the universal quest for human dignity, human 
rights need to be attainable in practical terms, and not be considered 
‘lofty’ and remote. If democracy, peace and stability are to prosper 
in Africa, African governments must strive to demystify these ‘lofty 
goals’ and make them concrete realities; it is imperative that pragmatic 
programmes for action counteract the myth that human rights deal 
only in abstract ambitions. 

This volume – a welcome addition to the literature on African 
human rights – makes a signifi cant contribution to this important end. 
In it, the ‘lofty’ aspirations of human rights discourse are grounded in 
considered, rigorous discussions and insightful refl ections of 13 pan-
African scholars and activists, on the origins, goals, strengths and 
shortcomings of Africa’s human rights architecture.   

One problem that appears repeatedly to inhibit and frustrate the 
realisation of human rights on the continent is the lack of political 
will for placing human rights fi rmly on national agendas, as well as 
on those of sub-regional and regional umbrella organisations. This 
reticence to pursue a rights-based strategy for achieving the enhanced 
welfare of African citizens is, inter alia, indicative of defi cient and 
outmoded conceptions of sovereignty. 

xi
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When, in 1992, I was appointed by UN Secretary-General Boutros 
Boutros-Ghali as his Special Representative on Internally Displaced 
Persons – a position I held until 2004 – I was guided in my work on 
internal displacement by the concept of ‘Sovereignty as Responsibility’. 
This was a concept that the Africa Project, which I established and 
directed at the Brookings Institution in Washington DC, formulated 
in its consideration of how confl icts in Africa ought to be perceived, 
prevented, managed or resolved in the aftermath of the Cold War. We 
concluded that without the distortions of proxy wars fuelled by the two 
superpowers – the United States and the Soviet Union – these confl icts 
could be seen in their proper national and regional contexts. The 
responsibilities for preventing or managing confl icts would then fall 
to the national and regional authorities themselves. Shouldering these 
critical responsibilities at a time when human rights and humanitarian 
concerns emerged as priority areas in international relations meant that 
the sovereign state would have to be accountable to the international 
community. 

In applying the concept of ‘Sovereignty as Responsibility’ to 
my mandate on internal displacement, I concluded that effective 
international protection and assistance relied on a renegotiation 
of the negative approach to sovereignty adopted by some national 
governments. My solution was to build on the idea of sovereignty as a 
state’s responsibility to its citizens and those under its jurisdiction. It is 
my belief that the same principle applies in all instances of human rights 
abuse: the international community, however, remains the residual 
guarantor of universal human rights and humanitarian standards in the 
quest for global peace and security. 

‘Absolute sovereignty’ is no longer defensible. In fact,  I do not believe 
that it ever was. The critical question now is under what circumstances 
the international community is justifi ed in overriding sovereignty to 
protect victims of human rights abuses. The common assumption in 
international law is that, to justify such action there must be a threat 
to international peace and security. Recent atrocities and failures to 
act expeditiously in the face of devastating human rights abuses – in 
Rwanda, Somalia and Sudan’s Darfur region, to name just a few – have 
led to a growing consensus that massive human rights violations within 
a country’s borders constitute such a threat. 

The quest for cultural legitimisation and the need to undertake 
nation-building and development based on indigenous African values and 
institutions are undoubtedly central to achieving peace and prosperity on 
the continent. However, I believe, and the authors of this volume would 
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undoubtedly agree, reconciling universal standards and internal dynamics 
calls for broadening the global consensus supporting democratic ideals 
and respect for human dignity, rather than narrowing it. 

The International Bill of Human Rights – composed of the Universal 
Declaration of Human Rights of 1948, and the International Covenants 
on Civil and Political Rights and Economic, Social and Cultural Rights 
of 1966 – represents the corpus of human rights law recognising the 
inherent dignity and equality of all human beings, and setting a common 
standard for their rights. This legal edifi ce, considered by many to have 
been conditioned by western priorities, should strive to accommodate 
indigenous values and institutions, and to foster a human rights discourse 
that is at once universal and African.

With this end in mind, I commend the authors of this volume for 
their part in stimulating thought and discussion on Africa’s human rights 
architecture at the international, regional, sub-regional and domestic 
levels. Contributions such as these – aimed at scholars, diplomats, 
policymakers and the public at large – enrich and embolden much-
needed African perspectives within the broader international discourse 
on human rights. I implore you all to read on.

Professor Francis Deng
Special Advisor to the UN Secretary-General  for the Prevention of 
Genocide; and former UN Special Representative on Internally 
Displaced Persons. 

New York, April 2008
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INTRODUCTION: Human Rights Actors and Institutions 
in Africa

John Akokpari

INTRODUCTION

FEW WILL DISPUTE the claim that the history of human rights – the most 
natural and inalienable endowments of human beings – in Africa has 
largely been one of violation and systematic erosion. Since independence 
in the 1950s, human rights – whether fi rst-generation (political and civil 
rights), second-generation (economic, social and cultural rights) or third-
generation rights (solidarity rights, that is the right to development) 
– have seen massive violations by the state. The need to foster 
development and meet popular post-independence expectations led to 
the further deterioration of human rights standards and the atrophy 
of fragile governance structures bequeathed by a century of European 
colonialism. This resulted from the establishment of one-party systems, 
military regimes, and various brands of one-man dictatorships under 
leaders such as Idi Amin of Uganda, Kwame Nkrumah of Ghana, and 
Mobutu Sese Seko of Zaire (now the Democratic Republic of Congo) 
that marked Africa’s immediate post-independence years.1 In countries 
such as Ghana, Mali, Guinea and Tanzania, socialist or quasi-socialist 
regimes were established, which concentrated power in the executive but 
which were used to suppress dissent and alternative views to the reigning 
ideologies. In these countries, the imperative to promote collective rights 
led to restrictions on individual rights.

The establishment of the Organisation of African Unity (OAU) in 
Addis Ababa, Ethiopia, in 1963, barely improved the fortunes of human 
rights in Africa. On the contrary, in addition to sanctioning Africa’s 
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arbitrary and hastily demarcated boundaries, the OAU also adopted 
principles which left human rights at the mercy of states. Notable among 
these were the principles of ‘the sovereign equality of all member states; 
and the non-interference in the internal affairs of states’.2 Sanctifi ed by 
the Westphalian state system established in Europe in 1648, sovereignty 
provided a shield against international condemnation and humanitarian 
intervention (HI), even in cases of massive human rights violations. While 
the notion of sovereignty remains a central consideration in contemporary 
inter-state relations, it has been questioned in recent decades in the light 
of grotesque atrocities, genocide, and crimes against humanity that have 
taken place. Former Nigerian president Olusegun Obasanjo reinforced the 
assault on absolute sovereignty when he retorted ‘why does sovereignty 
confer absolute immunity on any government who (sic) commits genocide 
and monumental crimes of destruction?’3 Sudanese scholar and current 
UN Special Representative for the Prevention of Genocide, Francis 
Deng, championed the notion of ‘sovereignty as responsibility’ to protect 
citizens,4 while in numerous speeches made between 1997 and 2006, 
Ghanaian UN Secretary-General, Kofi  Annan, vigorously supported 
the notion of ‘humanitarian intervention’. The UN’s legitimisation of 
humanitarian interventions in Somalia (1993–1994) and Kosovo (1999) 
also undermined orthodox assumptions on state sovereignty. As Jeremy 
Sarkin argues in this volume, the ‘responsibility to protect’ (R2P) human 
rights and the imperative to alleviate human suffering have reduced 
sovereignty more ‘to a legal fi ction than a practical reality’.

The strong non-interventionist posture adopted by the OAU 
underscored its raison d’ être; the OAU was an organisation dedicated 
to hastening the decolonisation process in Africa and protecting the 
territorial integrity of states rather than the individual rights of citizens.5 
Consequently, the 1960s and 1970s saw a proliferation of regimes across 
Africa that were anything but human-rights respecting. Examples abound: 
Idi Amin’s regime is believed to have massacred an estimated 300 000 
Ugandans between 1971 and 1979;6 the Marxist-styled regime of Mengistu 
Haile Mariam repressed and routinely executed its opponents in Ethiopia 
between 1974 and 1991;7 Kwame Nkrumah detained and imprisoned his 
opponents without trial under the notorious Preventive Detention Act 
(PDA) between 1957 and 1966,8 and the list goes on. Worse yet, because 
the chairmanship of the OAU was rotational, all of these leaders chaired 
the organisation at some stage during their presidencies. To be sure, the 
OAU initially showed no inclination to protect human rights. However, 
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in 1969 the OAU adopted the Convention on the Status of Refugees 
aimed at protecting the rights of refugees. This was, however, due mainly 
to the many confl icts and wars of liberation on the continent that were 
spawning large numbers of political refugees and exiles. It was from the 
early 1980s only, with the adoption of the Africa Cultural Charter in 
1976 and the African Charter on Human and Peoples’ Rights (ACHPR) 
in 1981, that the OAU openly declared its commitment to the protection 
of human rights.

If the principles of sovereignty and non-interference provided the 
context and pretext for human rights violations by African states, the 
Cold War between the United States and the Soviet-led blocs exacerbated 
the situation. Consistent with the logic of the Cold War and determined 
to prevent the newly independent African states from falling into rival 
ideological camps, the Cold War’s main protagonists propped up and 
protected regimes through aid and military assistance to strategic 
regional allies. This they did irrespective of governance and human rights 
credentials of the subject country. Often, the assurance of such patron 
protection insulated authoritarian regimes from popular accountability 
and emboldened them to deny basic rights to their citizens – and 
especially dissenting constituencies – without fear of losing power. Thus, 
Mobutu Sese Seko and Samuel Doe routinely suppressed revolts and 
political opponents in Zaire and Liberia respectively, aided and abetted 
by Washington. These systematic violations have spawned bitterness and 
acrimony and have set the stage for future confl icts and contestations. As 
I argue elsewhere in this volume, some of the intractable confl icts raging 
in Africa – many of which are too familiar to be recounted here – are 
rooted in human rights abuses.  

The violation of human rights hardly abated with the ending of the 
Cold War by 1991. Rather, it continued, with the profusion of non-
state perpetrators operating beyond national borders. Crime, violence, 
confl icts, human and child traffi cking – which have become hallmarks of 
post-Cold War Africa – either directly undermine human rights or create 
salutary conditions for insecurity. While human rights violations are more 
pronounced under conditions of war, countries in relative peace have also 
had to deal with human rights abuses. In both situations, the victims are 
the most vulnerable members of society – women, children, the aged, 
the handicapped, refugees, and internally displaced persons (IDPs). On 
the other hand, the end of the Cold War and the rise to dominance of 
neo-liberal economic and political ideas under globalisation has led to 

Introduction
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a paradigm shift in the discourse on human rights. Respect for human 
rights and ‘good governance’ became a cardinal condition for aid and 
western investment. Heavily reliant on external aid, African countries 
were compelled from the 1990s – at least in theory – to demonstrate 
an inclination towards respecting human rights. Such external pressure 
empowered African civil society to agitate for greater space and the 
protection of human rights. The post-Cold War era thus brought some 
rays of hope for the strengthening of the culture of human rights in 
Africa. 

The democratic wave that swept aside one-party rule in Africa after the 
collapse of the Soviet Union in 1991 was expected to inspire respect for 
human rights. This, however, produced mixed results. While post-Cold 
War democratisation caused the demise of authoritarian and one-party 
rule in Benin, Zambia, Ethiopia, and Somalia, it established what Larry 
Diamond has described as only ‘pseudo-democracies’9 in such countries 
as Kenya, Ghana, Cameroon, and Côte d’Ivoire, where incumbent 
leaders stage-managed transitions and electoral processes, and returned 
power to themselves. In many countries, political liberalisation hardly led 
to genuine democratisation. Pseudo-democracies are just as detrimental 
to human rights as authoritarian regimes in the sense that, while they 
pretend to be democratic through holding elections, these are often 
fraudulent and are intended largely to satisfy the demands of external 
actors, and remain repressive and inimical to human rights. Even in 
countries where democratisation has led to ‘regime change’, allegations 
of human rights abuses have not been uncommon. To a large extent, 
then, the democratisation wave of the 1990s only marginally improved 
the promotion of human rights in Africa. 

AFRICA’S RESPONSE TO HUMAN RIGHTS VIOLATIONS

The widespread occurrence of human rights abuses during the Cold 
War should not, however, suggest that Africa remained passive. On 
the contrary, various measures, including constitutional declarations as 
well as continental and sub-regional charters, were adopted that aimed 
not only at recognising the importance of freedom and human rights 
in development, but also at protecting them. The most notable of these 
measures are national constitutions. Almost without exception, all African 
countries have constitutions that contain bills of rights intended to protect 
civil liberties. These constitutions detail the mechanisms for securing these 
rights. In a number of countries these constitutional provisions have been 
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augmented by the establishment of national human rights commissions 
whose functions have been to monitor and assist aggrieved citizens in 
seeking redress. The number of human rights commissions in Africa 
increased dramatically during the last three decades – from just one in 
1989 to 24 in 2005.10

At the continental level, initiatives to protect human rights include 
the OAU Convention on Refugees (September 1969), article 2 of which 
enjoined host countries to assist refugees and ensure the protection of 
their rights; the African Charter on Human and Peoples’ Rights (June 
1981) re-affi rms the fundamental human rights of Africans and condemns 
all forms of discrimination – race, ethnicity, colour, sex, religion, and 
political opinion. This charter also provided for the establishment of the 
African Commission on Human Rights (ACHR) in 1987.

The African Charter for Popular Participation in Development and 
Transformation (ACPPDT) – sometimes referred to as Africa’s ‘Magna 
Carta’ – was adopted in Arusha, Tanzania, in 1990. It affi rmed, among 
other things, the rights of African peoples to be part of the formulation 
and implementation of development-based policies. Article 2, section 17, 
of the Charter stresses the importance of human rights in development, 
acknowledging that:

for people to participate meaningfully in their self-development, 
their freedom to express themselves and their freedom from 
fear must be guaranteed. This can only be assured through the 
extension and protection of people’s basic human rights and we 
urge all governments to vigorously implement the African Charter 
on Human and Peoples’ Rights and the Universal Declaration of 
Human Rights, the Convention on the Rights of the Child, the  
ILO [International Labour Organisation] Convention No 87 
concerning Freedom of Association and Protection of the Right to 
Organise and the Convention on the Elimination of All Forms of 
Discrimination Against Women.11 

The OAU also adopted the African Charter on the Rights and Welfare of 
the Child, which came into force in November 1999. This charter was 
aimed at protecting the rights and welfare of children and could not have 
been adopted at a better time. Child abuse has been the rule rather than 
the exception in Africa, a situation refl ected in the ubiquity of child labour; 
the growing incidence of child traffi cking, which often involves slavery 
or prostitution; the lack of access for many children to basic education 
and healthcare as a result of poverty; and the vulnerability of children to 
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rape and other forms of abuse and their attendant susceptibility to HIV/
AIDS infection. The vulnerability of children is further demonstrated by 
their frequent inclusion as soldiers or ‘comfort girls’ on the continent’s 
battlefi elds, a practice that was prevalent in the confl icts in eastern DRC 
and northern Uganda. Thus, the African Charter on the Rights and Welfare 
of the Child seeks to address these vulnerabilities by institutionalising the 
rights of children. The charter enjoins African states to institute measures 
that end child labour, child soldiering, discrimination, abuses, violations, 
sexual exploitation, and torture. The objective is to ensure that African 
children are given access to basic education, healthcare, and parental 
protection, and are enabled to live decent and secured lives free from fear 
and threats to their safety.12 

The OAU was replaced by the African Union (AU) in 2002 with an 
explicit pledge to move away from an obsession with non-interference 
to being more interventionist in cases of confl icts, unconstitutional 
changes of government, and human rights abuses.13 The AU’s concern to 
promote human rights is refl ected in the adoption of some constituency-
specifi c protocols, including the AU Protocol on the Rights of Women 
in Africa (2003) and the African Charter on Youth and Development 
(2006). Adopted in July 2003 in Maputo, Mozambique, as a follow-
up to the African Charter for Popular Participation in Development and 
Transformation, the AU Protocol on the Rights of Women in Africa 
seeks to promote the rights of women by protecting them from all forms 
of discrimination, abuse, and violence. The protocol calls on signatory 
governments to enact and implement legislation at the national, sub-
regional, and continental levels to prohibit discrimination against women, 
but also to enhance their opportunities, including political participation. 
Article 4(e) of the protocol calls for punitive measures against perpetrators 
of violence against women.14 

The African Charter on Youth and Development was adopted 
in Banjul, Gambia, in July 2006, and seeks to highlight the critical 
contribution of African youth in development. Against a background of 
youth unemployment, a high rate of HIV/AIDS infection, illiteracy, and the 
potential effects of these on the youth in the form of crime, prostitution, 
and destitution, the charter seeks to uphold the rights of Africa’s youth 
and calls on member states of the AU to recognise the wide array of rights 
– political, economic, and social as well as the right to protection – spelt 
out in the charter. Member states are obliged to develop comprehensive 
programmes to promote the education, development, employment, 
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health, and participation of Africa’s youth in development and politics. 
Article 23 calls for national and regional policies to protect girls and 
young women, while article 24 promotes the rights of the mentally and 
physically challenged youth, recognising that these two groups – young 
girls and the physically challenged – are among the most vulnerable 
constituencies within the youth population.15

Along with these continental protocols, there are also a number of 
sub-regional declarations for human rights protection. While some of 
these were adopted during the Cold War, others were promulgated in the 
post-Cold War period. Examples here include the Economic Community 
of West African States (ECOWAS) Declaration on Political Principles 
(1991) and the ECOWAS Protocol on Democracy and Governance 
(2001). These protocols seek to protect human rights, especially press 
freedom and the rights of opposition parties. In southern Africa, the 
Southern African Development Community (SADC) Protocol of 1992 
commits member countries to the protection of human rights, while the 
sub-regional body also adopted a Gender and Development Protocol 
in 2005 aimed at protecting women against gender-based violence. 
Similarly, article 9 of the East African Community (EAC) Treaty, signed 
in 1999 – which came into effect only in 2000 – creates the East African 
Court, which is expected to assume jurisdiction over human rights and 
a wide variety of issues and disputes in the sub-region. During its fi fth 
extraordinary summit in Kampala, Uganda, in June 2007, the Summit of 
Heads of States and Governments of the EAC further adopted a collective 
decision to establish a Regional Bill of Rights ‘that would be a source of 
relevant law for the courts’ in the region.16 The East African Court is 
expected to give further force to the proposed regional Bill of Rights. 

There has also been a number of regional developments in human 
rights structures through the creation of regional courts and tribunals 
such as the ECOWAS Court of Justice in Abuja, Nigeria; the Court of 
Justice of the Economic and Monetary Union of West Africa (UMOEA) in 
Ouagadougou, Burkina Faso; the SADC Tribunal in Windhoek, Namibia; 
the Common Market for East and Southern Africa (COMESA) Court of 
Justice in Lusaka, Zambia; and the East African Court of Justice in Arusha, 
Tanzania. In addition, there are two other proposed regional courts: the 
Court of Justice of the Arab Maghreb Union (AMU) and the Court of 
Justice of the Central African Economic and Monetary Union (CEAMAC) 
countries. The SADC Tribunal, ECOWAS and the EAC Courts of Justice 
are discussed in the chapter by Abdul Lamin in this volume.

Introduction



Africa’s Human Rights Architecture

8

Yet, the creation of these regional human rights institutions has raised 
questions over which courts will have primacy in adjudicating human rights 
issues in Africa. There is also the unresolved issue of which court is mandated 
to resolve human rights issues in instances where there is an overlap in the 
jurisdiction of two courts. For example, a country such as Tanzania is a 
member of the EAC and therefore subject to the jurisdiction of the East 
African Court of Justice. However, Tanzania is also a member of the SADC 
and thus accepts the jurisdiction of the SADC Tribunal. The country is also 
a member of the AU and is thus subject to the jurisdiction of the merged 
African Court of Justice and Human Rights. The critical question is how to 
deal with the growing problems associated with the overlapping membership 
of states in different regional organisations and human rights regimes.

As part of its mandate, the AU seeks to establish a new human rights and 
governance regime that creates a congenial environment for the attainment 
of the organisation’s overall goals. In furthering the continental human 
rights agenda, the AU has as one of its central objectives ‘to promote and 
protect human and peoples’ rights in accordance with the ACHPR and 
other relevant human rights instruments’.17 Although concerns are rife 
about the ability of the AU to protect human rights on the continent, its 
stated human rights-promoting intention is a remarkable departure from 
the OAU’s silence on the subject. While acknowledging the enormous 
challenges facing the AU, its declaration of intent for protecting human 
rights is, at least, signifi cant. The determination of the AU in this direction 
is underscored by the creation of auxiliary institutions and structures, 
including the New Partnership for Africa’s Development (NEPAD), the 
African Court of Human and Peoples’ Rights (discussed in the chapters 
by Mireille Affa’a Mindzie and Muna Ndulo), the Economic, Social and 
Cultural Council (ECOSOCC), the Pan-African Parliament (PAP), the 
African Court of Justice (ACJ), and the African Peer Review Mechanism 
(APRM), all of which function either directly or indirectly to promote 
‘good governance’ and human rights.18 Moreover, the AU is establishing a 
comprehensive peace and security regime to prevent and manage confl icts 
which often lead to massive human rights abuses. This architecture, 
including the establishment of a 15-member Peace and Security Council 
(PSC) and the strengthening of the confl ict-management capacities of 
Africa’s regional economic communities (RECs),19 is further testimony to 
the ambition of the AU and NEPAD to protect human rights. 

NEPAD, created in 2001, requires additional comment not just 
because it seems to cement Africa’s partnership with the West but, more 
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importantly, because it is the AU’s main instrument for demonstrating the 
continent’s seriousness about human rights to the international community. 
While the core objectives of NEPAD do not specifi cally mention human 
rights, this is nonetheless subsumed under ‘good governance’, which is 
central to the objectives of the programme. The AU and NEPAD consider 
‘good governance’ to be a key prerequisite for the establishment of peace, 
security, and sustainable development in Africa. Countries wishing to gain 
western support and credit under NEPAD are required to demonstrate a 
commitment to human rights and democratic practices. The APRM, to 
which 27 of Africa’s 53 countries had subscribed by early 2008, is the 
AU’s mechanism for encouraging respect for human rights.20 Questions 
have, however, been raised about the ability of NEPAD and the APRM 
to promote human rights.21 This pessimism is predicated on a number 
of factors. In the fi rst place, the NEPAD document is characterised, to 
borrow Paul Zeleza’s phrase in this volume, by an ‘absence of a human 
rights language’, in which no single mention of human rights is made. 

Moreover, the APRM process is dependent on the voluntary 
participation of states in the process. This gives countries with appalling 
human right records the option of staying out of the process altogether. 
There is little wonder that countries with questionable human rights 
credentials such as Zimbabwe and Swaziland had not signed up to the 
APRM process by early 2008. Furthermore, NEPAD and the APRM lack 
enforcement mechanisms and the capacity to compel errant states into 
compliance. Generally, the AU’s failure to deal decisively with human 
rights-threatening regimes has raised scepticism about its effi cacy. For 
example, the AU was long silent on, if not supportive of, Robert Mugabe’s 
regime in Zimbabwe, whose appalling human rights record made daily 
international headlines, especially in the wake of the botched March 
2008 elections. The organisation is unable to deal with the Sudanese 
government of Oumar al-Bashir’s intransigence over Darfur; it was silent 
over Gambian President Yahya Jammeh’s outrageous ordering of the 
massacre of 50 African immigrants, including 44 Ghanaians, in 2005 in 
his country, as well as his harsh repression of his political opponents.22 
It has failed to condemn the ill-treatment of transit African immigrants 
in Libya and Morocco (although the latter withdrew from the OAU 
in 1984 following the organisation’s recognition of Western Sahara’s 
Saharawi Arab Democratic Republic) and it hastily approved the results 
of visibly fraudulent polls in Togo (2005) and Nigeria (2003 and 2007). 
The AU also failed to make a fi rm pronouncement on Kenya’s disputed 
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elections of December 2007 in which the incumbent president, Mwai 
Kibaki, purportedly ‘stole’ the elections. These are but a few instances of 
the AU’s demonstrated weakness in protecting human rights. In spite of 
these failures, even the most ardent critics of the AU will admit that the 
organisation is making efforts, both in theory and in practice, to advance 
the cause of human rights in Africa.

The AU’s adoption of a pro-human rights posture has to be 
understood in the context of new global and regional realities. Globally, 
there occurred a shift in the thinking on Euro- and Americo-African 
relations from the propping up of human rights-stifl ing regimes to one 
of their condemnation and isolation after the Cold War. Globalisation 
has underlined the necessity for respecting human rights if a state is to 
avoid international vilifi cation, demonisation, and isolation. The new 
world order – what some critics rather see as the new world disorder 
– announced by the then United States president, George Bush Snr. after 
the fall of the Berlin Wall in 1991, requires states to conform to a set of 
common international values, including democratisation, liberalisation, 
and respect for human rights. In Africa, the overwhelming emphasis 
on economic development, which some leaders argued necessitated the 
sacrifi ce of human rights during the post-independence years, brought 
few, if any, benefi ts as African countries continued to battle with the 
realities of debt, corruption, neo-patrimonialism, confl icts, and general 
under-development. Moreover, various studies have established 
correlations between Africa’s under-development and the lack of respect 
for human rights.23 According to Peter Nyong’o, ‘at the centre of the 
failures of African states to chart viable paths of domestic accumulation 
is the problem of accountability, the lack of democracy … There is a 
defi nite correlation between the lack of democratic practices in African 
politics and the deteriorating socio-economic conditions’ (italics in the 
original).24 Africa was not completely oblivious to this reality, and sought 
to address the constraints to human rights with a wide range of legal and 
political instruments, some of which have already been noted.

The curious paradox, however, is that in spite of Africa’s numerous 
national, sub-regional, and continental protocols and declarations, along 
with the vast array of institutions and structures, human rights are far 
from secure on the continent. In countries such as Swaziland, Ethiopia, 
Eritrea, Cameroon and Zimbabwe, to name just a few, press freedom 
is curtailed, while opposition politicians are constantly threatened with 
arrest and detention. Similarly, abuses of women and children remain 
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widespread. Now, the already troubling human rights situation in Africa 
is being worsened by Africa’s involvement in the United States-led global 
‘war on terror’. Since the tragic events of 11 September 2001, the United 
States has focused attention on Africa as a critical partner in this war. 
Washington is concerned that Africa’s passivity could leave the continent 
both as a breeding ground and as a safe haven for terrorists. This 
thinking is informed by a variety of factors, including the large Muslim 
population on the continent – over 308 million – with North, East, and 
West Africa having large numbers of Muslim-dominated countries.25 
Moreover, Africa displays such conditions as poverty, wide social 
inequalities, and deprivation that are potential sources of disaffection, 
revolt, and terrorism.26 These factors, along with the preponderance of 
weak states such as Somalia and the Democratic Republic of the Congo 
(DRC) – which scarcely have control over their territories – leave Africa 
as a potential incubator for terrorism targeting the West and, especially, 
the United States. 

The United States has thus devised various strategies for involving 
Africa in its security initiatives. Some of these measures include establishing 
American military bases at strategic regional loci for expeditious counter-
terrorism responses. A United States military base with 1 200–1 800 
troops was established in Djibouti in 2002, while there has been talk of 
Washington establishing additional bases in Senegal, Uganda, Ghana, 
Cameroon, Gabon, and Equatorial Guinea.27 Other American-sponsored 
counter-terrorism measures include: the Trans-Sahara Counter-terrorism 
Initiative (TSCTI); the Joint Task force Aztek Silence; the US$100 million 
East African Counter-Terrorism Initiative (EACTI); and the Combined 
Joint Task Force, Horn of Africa (CJTF-HOA).28 These initiatives involve 
military training, military assistance, and the prevention of terror fi nancing. 
Washington has also urged African states such as Morocco and Tanzania 
to pass anti-terrorism legislation. Such legislation, along with the overt and 
covert support that the United States is providing to African states, has 
critical implications for human rights protection on the continent. 

THE BOOK AND CONTENTS OF CHAPTERS

This volume emerged from a policy seminar organised by the Centre for 
Confl ict Resolution (CCR) in Cape Town, South Africa, in June 2007. 
The broader objective of the seminar was to explore the development of 
continental and regional human rights institutions in Africa. To ensure 
comprehensive coverage of the subject, six sub-themes were formulated. 
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These included:

African Perspectives on Human and Gender Rights;

 The AU’s Human Rights Institutions and the Challenges and 
Imperatives of a Merged African Court;

Regional Human Rights Institutions in Africa;

National Human Rights Institutions in Africa;

 The Role of Civil Society and Traditional Leaders in Enhancing 
Human Rights on the Continent; and 

 The Uses and Abuses of the United States’ ‘War on Terror’ in 
Africa.

The seminar brought together about 30 participants, among whom 
were policymakers, practitioners, academics, and representatives of civil 
society. About half of these participants presented papers which were 
subsequently reviewed and edited. This book has a multi-disciplinary 
approach spanning the social sciences and the legal fi eld. Authors come 
from across Africa: Cameroon, Ghana, Malawi, Sierra Leone, South 
Africa, Tanzania, and Zambia. Many of the authors are practitioners 
who have worked in the UN and in key human rights institutions; others 
are established academics in their respective fi elds. 

This volume attempts to address three related questions on human 
rights in Africa: 

•   Why do human rights violations remain rife on the continent?

•   Why has Africa been slow in responding to human rights violations? 

•   What is the AU doing to mitigate human rights violations? 

Clearly, there are no easy answers to these questions. While the 13 pan-
African authors in this volume do not profess to provide specifi c and clear-
cut answers to all of these questions, they seek nevertheless to craft responses 
to them by placing these questions in wider African and global perspectives. 
The authors thus attempt to analyse these issues in relation not only to the 
AU and sub-regional bodies in Africa, but also to civil society, non-state 
agencies, and external developments. The ultimate objective of this volume 
is to examine critically the effectiveness of the AU and its institutions, as well 
as African civil society, in the protection and promotion of human rights on 
the continent. The six sub-themes of the 2007 seminar were subsequently 
collapsed into the four main parts of the book. 

1.

2.

3.

4.

5.

6.
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PART I: CONCEPTUAL ISSUES AND AFRICA’S HUMAN RIGHTS 
FRAMEWORK

After this introduction, the fi rst section of the book addresses the 
conceptual issues relating to the human rights framework in Africa. 

In his chapter ‘The Conundrum of Development and Human Rights in 
Africa’, Malawian scholar Paul Timbaye Zeleza examines the convergence 
of human rights and development in Africa. He argues that there is no 
automatic connection between development and human rights. While 
it was initially thought that Africa’s development would be accelerated 
by sacrifi cing human rights, the failure of three decades of authoritarian 
and one-party rule has disproved the validity of this assumption. Zeleza 
argues that development and human rights are not mutually exclusive. 
However, where the convergence of democratisation – as a necessary 
condition for the growth of human rights culture – with development 
is hampered by globalisation, human rights will struggle to take root in 
Africa. Globalisation increases the power of capital while diminishing 
the space for human rights and democracy to fl ourish. Zeleza argues 
that the Structural Adjustment Programmes (SAPs) which were literally 
imposed on African countries by the dominant international fi nancial 
institutions (IFIs) – the World Bank and the International Monetary Fund 
(IMF) – impoverished Africans but also often required authoritarian 
rule for their implementation. Consequently, in spite of the ubiquity of 
multiparty elections and claims to democratic governance, the respect for 
human rights has remained a myth in many African countries. Zeleza thus 
cautions that democracy is a necessary, but hardly suffi cient, condition for 
the promotion of human rights in Africa. In spite of growing pessimism, 
he believes that the AU and its auxiliary institutions – NEPAD, the APRM, 
PAP, and ECOSOCC – are central instruments for promoting human 
rights in post-Cold War Africa.

In the volume’s second chapter, Jeremy Sarkin’s investigation of 
‘Humanitarian Intervention and the Responsibility to Protect in Africa’ 
contradicts the widely held view that Africa lacks the capacity to intervene 
in areas of confl ict and human rights violations. On the contrary, he 
argues that Africa possesses the will and instruments to protect human 
rights on the continent. The suspension of Mauritania from the AU in 
2005 following a military coup in that country and the condemnation 
of the coup in Togo in the same year, are evidence of the AU’s capacity 
to protect human rights. While the UN Security Council retains the 
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primary responsibility for promoting global peace, the ‘responsibility to 
protect’ doctrine, agreed to in 2005 by world leaders, remains contested 
even within the UN. The ECOWAS interventions in Liberia and Sierra 
Leone in 1990 and 1998 respectively were initially undertaken without 
UN approval, but were later sanctioned by the world body.29 These 
interventions have undermined state sovereignty, which had previously 
constrained humanitarian interventions. The ‘responsibility to protect’ 
principle has also been boosted by the establishment of the International 
Criminal Court in The Hague in 2002 to prosecute persons suspected 
of committing crimes against humanity. In addition, the intervention 
clause in the AU Constitutive Act of 2000 supports the principle of the 
‘responsibility to protect’, although it prohibits unilateralism. Sarkin 
concedes, however, that the AU still has a long way to go in translating the 
‘responsibility to protect’ doctrine into practical action on the continent.

In my own chapter, entitled ‘Human Rights and Human Security in 
post-9/11 Africa’, I highlight the dangers posed to human security and 
human rights by the ‘global war on terror’. I argue that human rights 
and human security are mutually inclusive, and that the importance of 
these two projects for national development cannot be over-emphasised. 
While Africa has made considerable strides in governance since the 
democratisation decade of the 1990s, its involvement in the ‘war on terror’ 
threatens to undermine human rights on the continent. I note that several 
African countries have passed anti-terrorism legislation at the behest of the 
United States. In countries such as Uganda, Ethiopia, and Eritrea, to name 
just a few, anti-terror legislation has given wide powers to the executive 
branch of governments. In many cases, such anti-terror laws have been 
used to subdue legitimate opposition and democratic movements. I thus 
contend that ‘the war on terror’ has become part of the problem rather 
than the solution to human rights and human security in Africa. 

In ‘Aluta continua: The struggle for human rights and democratic 
governance in Africa’, South African scholar Siphamandla Zondi discusses 
human rights and democratic governance in Africa. Zondi sees the 
achievement of these projects through struggle as reminiscent of the battle 
against colonial rule. Africa’s liberation movements were inspired by the 
human rights provisions in the UN Declaration of Human Rights of 1948 
and the Atlantic Charter of 1941. These documents exposed the perfi dy of 
colonialists who, while trumpeting human rights, kept colonised subjects 
under servitude. Zondi laments the fact that decolonisation brought 
unfulfi lled expectations regarding the institution of credible human rights 
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regimes on the continent. Thus, for millions of Africans, he argues, ‘the 
dream of freedom was transformed into a misery of oppression’. The 
ideological struggle of the Cold War’s bipolar system also did not help 
Africa’s struggle for human rights, as the logic of the Cold War infl uenced 
superpower support for autocratic regimes. As authoritarianism 
entrenched itself in Africa, post-Cold War democratisation suffered many 
setbacks as several African regimes undertook democratisation mainly 
to placate international creditors. This was also partly due to the hasty 
decolonisation process, which left little room for consultation and the 
evolution of a people-driven democracy. In time, however, the persistence 
of the culture of human rights abuses inspired African social movements 
to confront their governments. While this reversed autocratic tendencies 
in some cases, in other cases it led to the replacement of ‘bad old regimes 
with bad new ones’.

Yaliwe Clarke, a Zambian scholar, analyses the practical diffi culties 
in implementing international human rights regimes relating to women 
in Africa. She notes that while concerns and advocacy over women’s 
rights have become vocal since 1979 following the adoption of the UN 
Convention on the Elimination of All Forms of Discrimination Against 
Women (CEDAW), several challenges have militated against their 
implementation. Notable among these challenges have been the complexity 
of international instruments on women’s rights and the fact that many 
of these international instruments have been fashioned in the West, 
which makes their interpretation diffi cult in local contexts. For example, 
CEDAW emphasises individual rights, which is often inconsistent with 
the communal concept of rights in Africa. Within Africa, the prevalence 
of certain customary practices has sometimes created resistance to 
western concepts of human and women’s rights. Clarke notes that certain 
communities in Sierra Leone have resisted the banning of female genital 
mutilation (FGM) despite its known negative health and psychological 
effects on women. These concepts, along with the pauperising impact of the 
IFI’s pernicious Structural Adjustment Programmes and the proliferation 
of confl icts, have undermined global initiatives aimed at promoting 
women’s rights in Africa. In spite of advances made in increasing women’s 
representation in a number of national parliaments, women still suffer a 
variety of human right abuses and diminished access to essential services, 
including education and health. 
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PART II: NATIONAL INSTITUTIONS, CIVIL SOCIETY, AND 
HUMAN RIGHTS IN AFRICA 
The second section of the book analyses the role of national institutions 
and civil society actors in the protection of human rights in Africa. 

In his chapter, ‘Between the Insidious and the Sanitised: National 
Human Rights Institutions and Human Rights Language in Africa’, 
Daniel Shea Zimbler, a South African scholar, underscores the critical 
importance of national human rights institutions (NHRIs) in the 
promotion and protection of human rights, and in transmitting and 
tempering the universal human rights discourse. Focusing on three 
NHRIs – the Human Rights Commission of Sierra Leone (HRCSL), the 
Kenyan National Commission on Human Rights (KNCHR), and the 
Ugandan Human Rights Commission (UHRC) – he notes the peculiar 
circumstances under which each of these bodies was established and 
how these backgrounds have shaped the objectives and performance 
of each of the three human rights commissions. Thus, while the 
KNCHR has largely focused on corruption and transparent electoral 
processes, the HRCSL is concerned with promoting ‘good governance’ 
and stabilising Sierra Leone’s fragile post-war peace. Similarly, given 
its history of dictatorship and war, the UHRC has become deeply 
involved with addressing the impact of war on human rights in 
post-war Uganda. Thus, in addition to its traditional responsibility 
of investigating human rights violations, the UHRC also addresses 
issues relating to the rights of internally displaced persons (IDPs) and 
refugees. Yet Zimbler also notes the challenges facing these NHRIs, 
highlighting, in particular, inadequate funding and capacity as a 
perennial problem for NHRIs and the dilemma of combining formal 
and informal approaches to addressing human rights violations during 
confl ict situations in a post-confl ict environment in the cases of Sierra 
Leone and Uganda.

Using the South African Human Rights Commission (SAHRC) as a 
case study, Cameron Jacobs, a South African human rights lawyer and 
activist, interrogates the role of national human rights institutions 
in promoting democracy in general, and human rights in particular. 
Jacobs notes the phenomenal increase in the number of NHRIs in 
Africa and the world at large, and acknowledges the important role 
played by these institutions in ensuring government accountability and 
human rights for citizens. He argues that human rights, particularly 
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in Africa, should be more than abstract principles and declarations; 
they should give practical meaning to everyday life. National human 
rights institutions are better placed to promote human rights if they 
are made practical and relevant to lived experiences. 

Jacobs notes the practical challenges facing NHRIs, generally, and 
the South African Human Rights Commission (SAHRC), in particular, 
and suggests that the constitutional mandates of these institutions be 
broadened, they are made more accessible to ordinary citizens and, 
become more independent and fi nancially autonomous. Another 
suggestion aimed at making NHRIs, and specifi cally the SAHRC, 
more effective would involve giving them the power to compel states 
to meet their obligations. Ultimately, the effectiveness of the SAHRC 
in protecting human rights also depends on the support it receives 
from civil society and other non-state actors.

In the fi nal chapter of the section, Nobuntu Mbelle, a South African 
scholar-activist, addresses the role of civil society and institutions in 
the drive to protect human rights in Africa. She notes that, although 
the role of non-governmental organisations (NGOs) in the promotion 
of human rights is weak, there are signs pointing to a change in 
direction. This is refl ected in the growing contribution of civil society 
in activities to promote human rights through the African Union and 
other bodies. There are currently no fewer than 370 NGOs accredited 
with observer status by the Gambia-based African Commission on 
Human and Peoples’ Rights. 

Observer status grants NGOs the privilege of participating in the 
public sessions of the African Commission, during which civil society 
can raise concerns and draw the commission’s attention to human 
rights issues in countries. NGOs have also been involved in raising 
African and international awareness about the deteriorating human 
rights situations in Sudan, Ethiopia, and Zimbabwe as well as of the 
deplorable prison conditions in several African countries. The creation 
by the African Union of the African Court on Human and Peoples’ 
Rights and other institutions such as the ECOSOCC and the PSC by 
2004 should signifi cantly enhance the contribution of African NGOs 
in protecting human rights. Mbelle, however, notes the daunting 
challenges facing these organisations, including the limited advisory 
status of ECOSOCC, state intimidation, and inadequate funding.
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PART III: CONTINENTAL AND SUB-REGIONAL HUMAN RIGHTS 
INSTITUTIONS

Part three of the book focuses on the roles and challenges of continental 
and sub-regional human rights institutions. Specifi cally, this section 
addresses the role of the African Commission on Human and Peoples’ 
Rights, but also offers a comparative study of Africa’s sub-regional 
courts and tribunals. In his chapter, Zambian scholar Muna Ndulo 
focuses on the African Commission for Human and Peoples’ Rights 
as an institution for human rights enforcement. He notes that, while 
the commission was established by a legal instrument and endowed 
with a wide range of functions, it suffers from a crisis of credibility. 
Specifi cally, the commission lacks the power to enforce its rulings. 
This is refl ected in the sporadic rather than the regular submission 
of binary reports to the commission as mandated by article 62 of the 
commission’s charter. This limitation notwithstanding, the commission 
has made important rulings on high-profi le cases between individuals 
and the state across Africa. 

Cameroonian scholar, Mireille Affa’a Mindzie, discusses the African 
Commission on Human and Peoples’ Rights in her chapter. Sometimes 
referred to simply as the African Commission, the body was established in 
1987 to monitor compliance with human rights spelt out under the African 
Charter on Human and Peoples’ Rights of 1981. Affa’a Mindzie focuses 
on the challenges and opportunities of the commission. Among other 
things, she underscores the danger of the commission losing credibility 
among, and support from, member countries. This results from some 
of the 11-member commission continuing to be offi ce-holders in their 
home countries. This situation, Affa’a Mindzie argues, could potentially 
compromise the neutrality and impartiality of these members. A further 
challenge to the commission is the pressure it receives from such human 
rights-intransigent countries as Eritrea, Ethiopia, Sudan, Uganda, and 
Zimbabwe not to publish activity reports until they have fi rst agreed to 
its contents and made submissions. Translating the commission’s report 
into all of the AU’s offi cial languages – English, French, Portuguese, 
Arabic, and Swahili – and getting member states not only to accept its 
rulings but also to implement its recommendations are other challenges 
highlighted by Affa’a Mindzie. Yet, like Mbelle, Affa’a Mindzie believes 
the work of the commission could be signifi cantly enhanced by strong 
civil society participation. 
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Sierra Leonean scholar, Abdul Lamin, in his chapter ‘African Sub-
regional Courts in Historical and Political Context’, undertakes a 
comparative study of three sub-regional courts – the ECOWAS Court of 
Justice, the SADC Tribunal, and the EAC Court of Justice – in relation to 
human rights protection in their respective sub-regions. He notes striking 
similarities in terms of features and constraints among these courts. 
Although their foundations predated the 1990s, all three sub-regional 
courts were established in the context of the post-authoritarian politics 
of the post-Cold War era. While all three courts were treaty-based, they 
were established only after the adoption of the relevant Protocols, which 
also spelt out their respective mandates, composition and jurisdictions. 
In terms of mandate, all three courts seek to redress grievances relating 
to human rights violations, although jurisdiction in these areas is 
somewhat unclear in the cases of the ECOWAS and EAC Courts of 
Justice. Moreover, all three courts are structured with a hierarchy of 
judges, although the number of judges varies from one sub-region to the 
other. Lamin notes some common constraints facing these sub-regional 
courts, notable among which are the absence of mandated mechanisms 
to enforce their judgments; the overwhelming lack of knowledge about 
the existence of these courts among ordinary citizens; the tendency of the 
courts to be elite-driven; and a lack of adequate funding. In the light of 
these constraints, Lamin argues that the effectiveness of these courts can 
be signifi cantly enhanced by being harmonised under the framework of 
the AU. 

PART IV: EXTERNAL ACTORS AND HUMAN RIGHTS IN AFRICA

The fourth and fi nal substantive section of the book addresses the impact 
of external actors and developments on human rights in Africa. The two 
authors in this section – James Jonah and Mwesiga Baregu, scholars from 
Sierra Leone and Tanzania respectively – both allude to the promotion 
of human rights in Africa as more or less conditioned by developments 
external to the continent. 

‘The United Nations and human rights in Africa’ by James Jonah 
– former UN Undersecretary General for Political Affairs and former 
head of the Sierra Leone’s Electoral Commission – argues that, while 
human rights protection remains central in the foreign policy objectives 
of states, they have become diffi cult to protect in practice. The UN is no 
exception to this rule: many diffi culties arise from the wide differences 
of opinion on human rights between western countries, on the one hand, 
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and China, Russia and most developing countries, on the other. By and 
large, this divergence has mutated into serious debates and has generated 
controversy over the ‘responsibility to protect’ and humanitarian 
intervention doctrines. In a bid to pursue specifi c foreign policy objectives, 
rich countries argue for the ‘responsibility to protect’, while developing 
countries are fearful that the legitimisation of such a practice could put 
them at risk of intervention and destabilisation. Africa’s experience with 
colonialism, the frequently displayed western hypocrisy over human 
rights, and the tendency to condemn human rights violations in the 
developing world selectively have generated a certain degree of resistance 
to western notions of human rights in Africa. Jonah thus argues that 
a good number of African states have become less enthusiastic about 
certain UN human rights-defending institutions such as the Human 
Rights Council and the International Criminal Court (ICC), which was 
established in The Hague in 2002.

Mwesiga Baregu addresses the trajectory between the US ‘war on 
terror’, human rights, and the ‘responsibility to protect’ in Africa. He 
notes the fundamental tensions between the concept of sovereignty, on 
the one hand, and human rights and the ‘responsibility to protect’, on the 
other. Baregu argues that the ‘war on terror’ has serious implications for 
stability and human rights in Africa. The practice of changing regimes 
and replacing them with quiescent clients, for example, often leads to the 
emergence of illegitimate regimes, with negative security and human rights 
consequences, as the recent cases in Iraq and Afghanistan demonstrate. 
The American-led ‘war on terror’ has seen Washington’s eye train ever 
more closely on Africa; it has begun to pursue its strategic interests at the 
cost of sidelining its fi ght to end poverty and undemocratic repression, and 
to promote socio-economic development – among Africa’s top priorities. 
In other words, the ‘war on terror’ promotes American interests over 
African ones. Baregu notes that the best way to avert terrorism is to 
‘prevent’ it by nurturing democratic institutions and by preventing the 
emergence of collapsed states through addressing poverty, inequalities, 
and unfair exploitation, and by ensuring a more equitable distribution of 
resources among constituents and individuals in African countries.

On the whole, while acknowledging the daunting challenges facing the 
AU, the authors in this book are broadly optimistic about the prospects 
for human rights promotion and protection on the continent. The book 
underscores the various positive steps being taken by the African Union 
in establishing a durable human rights regime on the continent, such 
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as the inclusion of an intervention clause in the AU’s Constitutive Act 
of 2000; the AU Peace and Security Council; the empowerment of civil 
society, and the establishment of Pan-African Parliament and ECOSOCC. 
It is, however, clear that much still remains to be done to protect human 
rights on the continent. Human rights violations continue in Zimbabwe, 
Sudan’s Darfur region, Ethiopia, and in many other countries; child abuse 
remains rife, while human traffi cking and the abuse of women continue 
unabated. This is not to mention complaints from opposition parties 
about cases of harassment and intimidation organised by numerous 
African governments. These and other forms of violations need to be 
speedily addressed by African governments. It is hoped that, with the 
support of the international community, the AU’s emerging human rights 
architecture will be effective enough to deal with human rights abuses 
in Africa that have so far appeared to be insurmountable. This book, 
written by a pan-African group of authors, seeks to make a contribution 
to Africa’s evolving post-Cold War human rights architecture, which has 
rarely been comprehensively assessed. 
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CONCLUSION: Towards an Effective Human Rights 
Architecture in Africa?

Daniel Shea Zimbler

DESPITE THE ADMIRABLE DEVELOPMENTS in Africa’s human rights architecture, 
parts of the continent remain wracked by civil confl ict and face dismal 
political, social, economic, and environmental prospects. Is it unfair, then, 
to contend that the lofty legal structures of African human rights have 
achieved little on the ground? Critics of the human rights movement call 
for a ‘more vigorous human politics’ – a politics that is better equipped 
to engage Africa with practical solutions to its stubborn problems. It 
has been the role of this book to assess whether human rights language 
and structures constitute an emancipatory approach in Africa that is 
suffi ciently vigorous. 

As this diverse collection of essays attests, among human rights 
activists and scholars alike there is no lack of appreciation for the 
complexity of obstacles that forestall peace, justice, and prosperity in 
Africa. As ever, though, politics remains the sphere of action in which 
such laudable hopes are either realised or dashed and consigned to the 
scrap heap of history. Africa stands as testimony to the fact that without 
quiescent political players little can be achieved. 

Though some confl icts have been cooled in the Democratic Republic 
of Congo (DRC), Burundi, Liberia, Sierra Leone and northern Uganda, 
other civil confl icts (in Somalia, Sudan’s Darfur region, and, most 
recently, Zimbabwe, for example) add to Africa’s woes in the face of 
political machinations and endemic impunity. The most recent outbreak 
of confl ict in Kenya following elections in December 2007, in which 
accusations of electoral tampering sparked unprecedented ethnic-based 
violence, forcing more than half a million people from their homes, and 
leading to more than a thousand deaths, is a case in point. 
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The question remains: is the human rights approach in Africa 
defunct and should it rather give way to discussions on development, 
democratic governance, and human security. This volume contends that 
the achievements of human rights in Africa have not been insubstantial; 
that African human rights regimes, though necessarily contingent on 
political will and the good faith of states, contest sovereign infallibility 
and impudence, and promote improved levels of transparency and 
accountability.  

Furthermore, the presumption that priority should be accorded to those 
rights that are demonstrably justiciable is an error of western making. It 
is also one that the African position on human rights has gone some way 
in challenging. As Paul Zeleza argued in his chapter, the separation of 
civil and political rights (CPR) from economic, social, and cultural rights 
(ESCR) in the 1966 international covenants traced Cold War rivalries: 
the western bloc prioritised the former whereas the Soviets, together with 
China and a number of other developing countries, championed the latter. 
Notwithstanding this fi erce ideological contestation which saw African 
countries aligned on different sides at different times, the Third World 
countries in the Non-Aligned Movement and China introduced a ‘third-
generation’ right to development. In support of this right, and with the 
Proclamation of Tehran in 1968 and the Declaration of Social Progress 
in 1969, the indivisibility of civil and political rights and economic, social 
and cultural rights was forcefully reaffi rmed: both categories of rights 
achieved equal status under international law. 

Despite the now well-established recognition of their indivisibility, 
human rights do not constitute a unitary system of beliefs and 
prescriptions. Although the ‘international bill of rights’ is a common 
point of departure for human rights regimes the world over, regional 
variations are commonplace. The Organisation of African Unity’s African 
Charter on Human and Peoples’ (ACHPR) Rights of 1981, for example, 
gives special priority to African customs and values. The Protocol on 
the Rights of Women in Africa, adopted by the African Commission 
on Human and Peoples’ Rights in 2003, challenges the African Charter 
orthodoxy by calling for a change in cultural norms and by promoting a 
‘fourth generation’ of rights: so-called Reproductive and Sexual Rights 
(as discussed by Yaliwe Clarke in her chapter). As such, the blanket 
dismissal of human rights as an homogenous and hegemonic discourse 
should be treated with caution.  

As to the compatibility of human rights with alternative strategies 
aimed at human welfare, there are inevitable challenges to this approach. 
For example, where the work of the African Commission is concerned, 
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Chidi Odinkalu has noted that little has been done to safeguard or 
promote economic, social, and cultural rights. This posture is anathema 
to activists of the development paradigm who regard economic 
indicators as crucial measures of human well-being. Nevertheless, there 
is a growing consensus discernible in initiatives such as the 2001 New 
Partnership for African Development (NEPAD) and the UN Millennium 
Development Goals (MDGs) of 2000 that a discursive convergence of 
these approaches within a ‘more vigorous human politics’ is desirable 
and, likely, inevitable. 

As the 13 pan-African authors of this volume have demonstrated, 
even with the best-intentioned actors, forging this consensus will prove 
challenging. First, each of these emancipatory strategies has its own 
historical baggage and, being recycled, retains the poor connotations 
of its former misapplication and abuse. Secondly, each is susceptible 
to manipulation by political forces and interests, both national and 
international. Thirdly, each has grown its own international bureaucracy 
that is often self-preserving and resistant to change. Let us now examine 
each of these challenges in turn with reference to the broader themes and 
issues raised in the preceding pages. 

CONCEPTUAL ISSUES AND HUMAN RIGHTS FRAMEWORK

The Universal Declaration of Human Rights of 1948 marked the start 
of a bright new age for the international protection and promotion of 
human rights. 

Sadly, colonial dependants were not considered to be natural 
benefi ciaries of human rights: Africa, with the vast majority of its states 
still under colonial rule, was regarded as little more than an inconvenient 
blot on an otherwise spectacular commitment to universal equality and 
fraternity. When the issue of racial discrimination was fi rst tabled at the 
UN General Assembly and Security Council in connection with apartheid 
in South Africa after 1948, those states with colonial interests at stake 
invoked the UN Charter’s article 2(7) (on non-interference in domestic 
affairs of states) vociferously and objected to trespassing on South Africa’s 
national sovereignty. Eventually, however, with African UN membership 
swelling considerably to reach 51 by 1980, the UN was obliged to adopt 
an anti-apartheid stance. 

The anti-colonial struggles of the 1960s positioned collective rights 
– and specifi cally the right to self-determination – at the centre of 
the ideological claim against their colonial overlords. For liberation 
movements, the human rights discourse was an instant source of external 
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moral legitimacy, which at once threw into sharp relief western double 
standards and fomented rebellion among Africa’s masses, as argued by 
Siphamandla Zondi in his chapter. 

Despite their utility in the struggle against colonialism, at independence 
human rights were back-benched. Ghana’s founding president, Kwame 
Nkrumah, though having recognised the political utility of human 
rights during the struggle for independence, subsequently dubbed them 
unnatural to the African context and the enemy of stability. As such, 
human rights were summarily withdrawn in the name of the ‘development 
trade-off’: a dictatorial gambit intended to deliver economic revival at 
the cost of civil and political rights. Unfortunately, this project resulted 
in the proliferation of one-party states and de-democratisation of African 
societies, thus plunging Africa ever further into economic decline. The 
Structural Adjustment Programmes (SAPs) of the Bretton Woods 
institutions – the World Bank and the International Monetary Fund 
(IMF) – from the 1980s compromised Africa further with their tough 
prescriptions for acceptable modes of governance and economic action. 
As John Akokpari argued in his chapter, democracy and human rights 
‘were sacrifi ced on the altar of development’. 

As already implied, the principles of democratic governance were 
also rubbished under these political circumstances. Democracy, too, was 
central to the triumphal commitments made in the UN Charter of 1945 
and the Universal Declaration of Human Rights of 1948. It was also 
positioned at the heart of the anti-colonial struggle as an ideology of high 
moral legitimacy capable of destabilising colonial control in Africa. In 
this context, the West’s purported fi delity to the principles of democratic 
governance was problematic, to say the least. African autocrats like 
Liberia’s Samuel Doe, Zaire’s Mobutu Sese Seko and Somalia’s Mohamed 
Siad Barre were supported by the West during the Cold War. Ultimately, 
however, the African commitment to democratic principles waned 
dramatically. In so doing, Africa’s disregard for democracy at home 
mirrored that of imperial Europe’s in its conquests abroad; autocracy 
became the dominant form of African government until the 1990s.  

It is not easy to unpack the often troublesome relationship between 
human rights, democracy, and development. Seemingly, if all three were 
pursued concurrently, great progress in human welfare could be achieved. 
However, as already discussed, these ideologies can pull in opposite 
directions, sometimes of their own accord, and at others, with the help 
of political guile and cynical manipulation: bloody-minded development 
(driven both by Africa’s dictators and, subsequently, the Structural 
Adjustments Programmes of international fi nancial institutions (IFIs)) 

Conclusion



Africa’s Human Rights Architecture

288

undermined the respect for human rights and democracy; the so-called wave 
of democratisation of the 1990s spawned more pseudo-democracies than 
genuine commitments to democracy’s principles – more constitutionality 
than constitutionalism; the erection of domestic human rights structures 
and participation in key regional and international human rights fora 
defl ected attention away from the human rights abuses committed by 
African leaders at home: Uganda’s Idi Amin, Central African Republic’s 
‘Emperor’ Bokassa and Equatorial Guinea’s Francisco Macías Nguema 
are just some of the worst examples of tyrannical rule on the continent. 
In all, no discourse on human emancipation and welfare has been left 
with its integrity entirely intact. For this reason, upon the mention of 
human rights, democratic governance, and development in Africa, many 
old diplomatic hands grow twitchy.  

Yet, in spite of their differences in orientation and problems of 
credibility, there have been growing efforts to reconcile human rights, 
development, and democratic governance within a single framework. 
From a human rights perspective, the Non-Aligned Movement punted 
development as a ‘third-generation’ or solidarity right in the 1960s. 
These efforts culminated in the African Charter on Human and Peoples’ 
Rights of 1981, which addressed the right directly. In time, the ‘right to 
development’ was further endorsed at the UN General Assembly with the 
Declaration on the Right to Development in 1986, and subsequently in 
the Vienna Declaration and Programme of Action in 1993. 

Other signifi cant initiatives in the post-Cold War era have seen 
development and human rights coalescing as part of a broader vision. 
Examples include: the direct mention of a ‘right to development’ in the 
AU Constitutive Act of 2000 (which sought to move from the OAU’s 
obsession with ‘non-intervention’ to a principle of ‘non-indifference’ that 
was more interventionist in cases of egregious human rights abuses – as 
discussed at length by Jeremy Sarkin in his chapter), the emphasis of 
NEPAD – and specifi cally its African Peer Review Mechanism (APRM) 
– on achieving sustainable development, and their integral importance 
to the Millennium Development Goals of 2000, which aimed to halve 
poverty by 2015.

Although these developments are undoubtedly encouraging, criticisms 
remain as to the advances made to human welfare in real terms. The 
common bugbear has been enforcement: to what extent are rights and 
entitlements enforceable? Critics of the MDGs and NEPAD’s APRM 
point out that neither programme is achieving what it set out to. Of 
concern is the fact that no source of higher authority exists to remedy or 
reverse this disappointing trend. 
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The answer, however, may be found by privileging a human rights 
angle. If the relative virtues of different emancipatory strategies were 
weighed against one another, the human rights approach could boast 
a number of advantages. As John Akokpari argued in his chapter, 
human rights have a history and philosophical tradition that predates 
even that of the nation state. Although their credibility has wavered in 
roughly (and unsurprisingly) similar proportion to their political utility 
at given moments in history, they remain an admirable and highly visible 
testimony to an international commitment to human welfare. Human 
rights are also underpinned by a robust legal apparatus which, since 
the Universal Declaration of Human Rights of 1948, has expanded well 
beyond the West and informed a global, and often decentralised, approach 
to fi ghting humanitarian causes. Furthermore, and in recognition 
of the two preceding factors, human rights have a strong compulsive 
character. Therefore, the structure of human rights advocacy – even for 
the promotion of a broader vision of human welfare – makes it a strong 
champion of democratic governance in Africa.

A WAY TO GO: DOMESTIC, SUB-REGIONAL, AND 
CONTINENTAL HUMAN RIGHTS ARCHITECTURE

Domestic institutions 

A key challenge for domestic human rights institutions in Africa is to 
overturn the often-automatic presumption of their complicity with 
government. It is inevitable that national human rights institutions 
(NHRIs) will need to weather doubts over their independence and good 
faith; indeed taking history as a guide, accusations of this kind are 
appropriate, and even desirable, in the African context. In any event, the 
burden of proof that falls to NHRIs if they are to vindicate themselves 
should be a spur to action rather than a cause for retraction. 

As I have argued in my chapter, national human rights institutions 
have the potential to mediate between international forces and local 
expectations through the pursuit of fl exible mandates and quasi-judicial 
powers. It is within the context of an international legal system, which 
casts rights in such vague legalistic terms (as Cameron Jacobs has argued), 
that national institutions and agencies should seek to show how the 
promotion and enactment of human rights can deliver improved welfare 
in real terms. 

Alternative networks and civil society organisations (CSOs) also have 
a signifi cant part to play in conscientising governments and populations 
about their rights and responsibilities, as Nobuntu Mbelle has shown in 
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her chapter. In this regard, the fl edgling Secretariat of African National 
Human Rights Institutions – currently hosted by the Kenyan National 
Commission on Human Rights (KNCHR) in Nairobi – has the potential 
to coordinate efforts between national institutions and to facilitate the 
sharing of experiences and learning between them in order to make rights 
language less abstract and more effective. Once again, the AU and its 
organs harbour great potential for promoting direct contact between 
member states and civil society organisations. The emerging ECOSOCC 
also offers great promise for high-level African civil society advocacy and 
collaboration, as do initiatives to enable civil society access to the AU’s 
Peace and Security Council.      

Regional and sub-regional institutions

This is not to contend that Africa’s human rights architecture is satisfactory 
in its current state. Despite the apparently favourable characteristics 
that make human rights an advantageous discourse on human welfare, 
regional, sub-regional, and domestic structures have some way to go in 
achieving tangible results. As has been argued in this book (particularly 
by Muna Ndulo and Mireille Affa’a Mindzie), the African Charter on 
Human and Peoples’ Rights (or Banjul Charter), adopted by the OAU 
in 1981, is the most signifi cant regional legal instrument for promoting 
human rights on the continent to date. Nevertheless, the charter has many 
shortcomings. Sadly, a prime opportunity for strengthening the instrument 
was bungled at the time of OAU–AU succession; the AU Constitutive Act 
of 2000 might have made direct reference to the African Charter and its 
provisions, thus mainstreaming it within the AU. Alas, it does so only 
once and glancingly at that: it does no more than recommend that human 
rights ought to be protected in the terms of the African Charter.  

The African Commission on Human and Peoples’ Rights, established 
under the charter, has received a great deal of criticism for its under-
performance: it lacks resources; powers of sanction; and has no reply 
to member states’ failures to submit periodic reports. Most signifi cantly, 
the commission has little or no interaction with key AU organs – the 
Economic, Social and Cultural Council (ECOSOCC), the Conference on 
Security, Stability, Development and Cooperation in Africa (CSSDCA), 
the Peace and Security Council (PSC), and the Pan-African Parliament 
(PAP). 

Given that the biennial state reporting mechanism is the ‘backbone of 
the commission’s mission’ – according to Mireille Affa’a Mindzie in her 
chapter – it is lamentable that the commission should be hamstrung when 
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faced by member state noncompliance, and silenced when the African 
heads of state decree that human rights abuses under investigation should 
remain confi dential. 

Yet, despite these quite signifi cant drawbacks, the commission has 
demonstrated a number of instances in which it has acted with admirable 
resolve and adopted a dynamic approach in pursuit of its mandate. As 
Muna Ndulo argued in his chapter, the commission’s Special Rapporteurs 
(on the Rights of Women; Freedom of Expression; Refugees; Asylum 
Seekers; Migrants; and Internally Displaced People in Africa, among 
others) enable it to undertake unique investigations on pertinent and 
pressing human rights issues. Through these activities, the commission 
has played a part in developing human rights jurisprudence, both on the 
continent and universally. 

Furthermore, given the advent of the African Court on Human and 
Peoples’ Rights in 2004 (its founding protocol was fi rst adopted in 1998), 
the commission need not mourn its judicial defi ciencies. Taken together –
and notwithstanding the current duplication of efforts – these institutions 
represent a potentially robust regional framework for human rights 
protection and promotion on the continent. What is now required is their 
mainstreaming into the African Union’s agenda, and the commitment of 
funding from AU member states.            

At the sub-regional level, Abdul Lamin has argued in his chapter that 
the Economic Community of West African States (ECOWAS) Court of 
Justice, the Southern African Development Community (SADC) Tribunal 
and the East African Community (EAC) Court of Justice are insuffi ciently 
integrated into a broader, regional human rights framework. Once again, 
this touches on the issue of AU priorities and mainstreaming: the extent 
to which the foremost African institution responsible for African welfare 
is prepared to engage human rights structures and initiatives. 

In themselves, these mechanisms must do more to serve the individuals 
whose rights they purport to promote. At present, both regional and sub-
regional courts are courts of last resort – meaning that domestic remedies 
must be exhausted fi rst, before legal redress can be sought through 
them. In real terms, a minute percentage of Africans are suffi ciently well 
acquainted with legal protocol (or indeed with their legal rights and 
entitlements) to pursue a claim in regional or sub-regional courts. Nor do 
they have the requisite resources. The admissibility of claims is another 
problem central to this discussion. Unless states have made special 
provision for individuals’ complaints to be brought against them, the 
African Court for Human and Peoples’ Rights will not accept individual 
litigants. 

Conclusion
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One solution to the issue of admissibility can be found in a more 
hands-on role for the African Commission on Human and Peoples’ Rights, 
which is entitled to act as a litigant on behalf of individuals at the African 
Court. In real terms, however, if mass sensitisation to the justiciability 
of rights is achieved, the carrying capacity of this mechanism would be 
reached before long. Rather, what must be aimed for is a comprehensive 
system in which judicial and non-judicial remedies are available to 
victims. As regards judicial mechanisms, a fully functional, three-tiered 
judicial structure at domestic, sub-regional, and regional levels that is 
capable of handling both state and individual claims would be the ideal. 
Only with this structure in place might the growth in demand for judicial 
remedies be adequately met.  

HUMAN SECURITY AND EXTERNAL ACTORS

In February 2008, United States President George W Bush embarked on a 
fi ve-country African tour. There is reason to believe that this trip represents 
more than the basic exit-pageantry of a lame-duck president. A key 
strategic objective of the president’s tour was to secure greater support for 
the United States military command for Africa (US–Africom), an initiative 
set up exactly one year before (February 2007) in Stuttgart, Germany. 
Although Ghana’s President John Kufuor has rejected Washington’s 
proposal to use Ghana as a US–Africom base – despite offers of donor 
support – other African countries may well acquiesce. Liberia’s president, 
Ellen Johnson-Sirleaf, for example, has openly expressed her interest in 
hosting United States military installations and will join Uganda, Senegal, 
São Tomé & Principe, and Djibouti as US–Africom allies. 

In the wake of the September 2001 terrorist attacks and the American-
led ‘war on terror’, Africa has increasingly become an object of American 
strategic interest. The stepped-up efforts over US–Africom follow other 
post-2001 initiatives: the creation of the African Contingency Operations 
Training Assistance (ACOTA), the Africa Regional Peacekeeping 
Programme (ARP), and the Trans-Sahara Counter-Terror Initiative 
(TSCTI). Whether or not these military initiatives are directed by hidden 
motives (an unquenchable American thirst for oil, for example), they are 
publicly justifi ed under the rubric of ‘human security’. The so-called ‘new 
security consensus’ that former UN Secretary-General, Kofi  Annan, spoke 
of in his 2005 General Assembly address, In Larger Freedom, subscribes 
to the broader security paradigm. In it, Annan appeals to all states to 
‘sign and implement the comprehensive convention on terrorism’ and 
associated anti-terror treaties. Undoubtedly, the ‘new security consensus’ 



threatens a regression in human rights protection and promotion. In 
his chapter, Mwesiga Baregu has argued that this emergent fi xation on 
‘human security’ is western-led dogma which perpetuates an insidious 
form of colonial structural terror. While other contributors have not gone 
quite as far, the nebulous ‘human security’ construct is so poorly defi ned 
and, yet, so forcefully pushed, that it ought to be treated with great 
caution by Africans. As African history can testify – and James Jonah has 
demonstrated in his chapter – such seemingly righteous endeavours are 
often those most favoured as receptacles for the unsavoury interests of 
external power brokers and local pioneering hegemons.  

It therefore seems apt to sound a cautionary note in concluding this 
volume. Human rights protection and promotion should not be resistant 
to discursive convergence with other emancipatory strategies, in principle. 
Quite the opposite: the time is now ripe for human rights development 
and ‘good governance’ to feature within focused programmes for 
improved human welfare. However, where these strategies threaten civil 
liberties and redirect state resources in response to paranoia whipped 
up domestically or by external actors, they should be questioned and 
challenged. The balance between rights and security remains a diffi cult 
one to strike, and the proper achievement of either would be impossible 
alone. Nevertheless, human rights protectors and promoters ought to 
keep their wits about them: cynical manipulation and subversion of the 
human rights discourse must be prevented if the considerable gains made 
in the name of human rights on the continent over the last fi ve decades 
are not to be unwittingly discarded. 
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