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This briefing paper constitutes SOLIDAR’s contribution to the European 
Commission’s consultation on the existing EU legal framework for the 
legal entry and stay of nationals of non-EU countries to EU Member 
States (legal migration) as part of the Fitness Check on EU legal mi-
gration legislation. The Fitness Check aims at assessing the relevance, 
coherence, effectiveness, efficiency and EU added value of the legisla-
tion; identifying possible gaps and inconsistencies in the EU legislative 
framework and analysing whether it contributes to an effective mana-
gement of migration flows.

The scope of the evaluation covers all existing legal migration Direc-
tives, such as the Seasonal Workers Directive, regulating the admission 
and stay of third-country nationals carrying out seasonal work in the 
EU and the Family Reunification Directive, regulating the admission 
and residence of family members of third-country nationals

This briefing paper, developed in cooperation with its members, pre-
sents SOLIDAR recommendations for a Fitness Check which takes into 
account existing gaps in the EU labour migration framework regarding 
the application of a coherent and comprehensive approach, the pro-
motion of decent work and the protection of migrants’ human rights 
and equal opportunities. 
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INTRODUCTION 

The European Commission is currently carrying out 
a Fitness Check to evaluate and assess existing EU 
legislation on legal migration. The Fitness Check 
aims at assessing the relevance, coherence, effec-
tiveness, efficiency and EU added value of the legis-
lation; identifying possible gaps and inconsisten-
cies in the EU legislative framework and analysing 
whether it contributes to an effective management 
of migration flows.

The Fitness Check covers the following Legal Migra-
tion Directives:

• Family Reunification Directive (2003/86/EC): re-
gulating the admission and residence of family 
members of third-country nationals (sponsors) 
legally residing in Member States,

• Long-Term Residents Directive (2003/109/EC), 
as amended by Directive 2011/51/EU  (conso-
lidated version disclaimer): allowing third-
country nationals who have legally and conti-
nuously resided in a Member State for five years 
to obtain an «EU long-term resident» status and 
associated rights,

• EU Blue Card Directive (2009/50/EC): regulating 
admission and residence of highly skilled third-
country workers, and their families,

• Single Permit Directive (2011/98/EU): esta-
blishing EU rules for a single application/
permit and equal treatment provisions for 
third-country workers. It is a «framework» or 
«horizontal» Directive that covers third-country 
workers also admitted to a Member State accor-
ding to national migration law,

• Seasonal Workers Directive (2014/36/EU): regu-
lating the admission and stay of third-country 
nationals admitted temporarily to carry out 
seasonal work,

• Intra-Corporate Transferees Directive (2014/66/
EU): covering third-country workers, and their 
families, employed outside of the EU by a group 

of undertakings and posted to a subsidiary in an 
EU Member State for a maximum of three years,

• Students and Researchers Directive (EU) 
2016/801: covering the conditions of entry and 
residence of third-country nationals for the pur-
poses of research, studies, training, voluntary 
service, pupil exchange schemes or educational 
projects and au pairing (recast of 2005/71/EC on 
researchers).

As part of the Fitness Check, the European Com-
mission – DG HOME organised a hearing with civil 
society on 23 June in which SOLIDAR participated. 
In addition, the European Commission launched a 
public consultation online. 

This briefing paper, developed in cooperation with 
its members, presents SOLIDAR recommendations 
for a Fitness Check which takes into account the 
existing gaps in the EU labour migration framework 
regarding the application of a coherent and com-
prehensive approach, the promotion of decent work 
and the protection of migrants’ human rights and 
equal opportunities. 

MAIN GAPS AND INCONSISTENCIES IDENTIFIED IN 
THE CURRENT EU LEGISLATIONS

As mentioned above, one of the reasons for the Eu-
ropean Commission to carry out the Legal Migration 
Fitness check is to identify possible gaps and incons-
istencies in current EU legislation. In this respect, 
the SOLIDAR analysis focuses on labour migration, 
the impact on labour mobility of the fragmentation 
of the workforce and the importance of enhancing 
protection for low-skilled migrant workers. 

Changes in the labour market and fragmentation of 
the workforce

In recent years a range of new types of employment 
relationships have emerged, thereby creating atypi-
cal forms of employment and adding to the frag-
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country national migrants who do not fulfil the 
criteria as “highly qualified employees” there are few 
legal tools in place to access the EU labour market. 
One of these tools is the Seasonal Workers Directive, 
which regulates the admission and stay of workers 
for a specific short duration only. Furthermore, the 
Seasonal Workers Directive is limited in scope to 
those who are not yet in the territory and cannot 
be used to alleviate the position of those third 
country national workers who are present without 
authorisation. Therefore one of the gaps in current 
EU legislation on labour migration is the absence 
of an overall framework for the admission of labour 
migrants. Against the background of an undocu-
mented workforce mainly composed of migrants 
who do not possess higher professional qualifi-
cations, the narrow scope of EU labour migration 
legislation can lead to abuse and violations. 

SOLIDAR’S RECOMMENDATION FOR MORE COHE-
RENT AND COMPREHENSIVE EU LEGISLATION ON 
MIGRATION 

Coherence

One of the principles that inspired the European 
Commission’s Fitness Check on the legal Migration 
Package is “coherence”. In line with the principles set 
out in the Lisbon Treaty2, policy coherence should 
be applied not only internally but also when looking 
at the consequences of other policy areas on legal 
migration. This means keeping an eye on the link 
between the legal migration framework and the 
EU’s external action and development aid. Eradica-
ting poverty and fighting inequality should be kept 
as the main focus of EU development cooperation 
policy. Therefore, development funding should not 
be used for migration management, as a counter-
part to readmission agreements, for border control, 
for security purposes and/or to subsidise the private 
adequate and specific competence, as proven by higher professional 
qualifications. http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=ce-
lex%3A32009L0050
2 Policy coherence for development is defined in art.208 of the Treaty 
of Lisbon

mentation of the EU labour force. These new market 
forces have emerged following the economic crisis 
and the ultraliberal economic system. They have 
influenced the current situation of labour migration 
by creating a hierarchical segmentation of labour, 
unregulated working areas and making access to 
the labour market more difficult, resulting in more 
exploitation and violations of workers’ rights.

The current fragmentation of the EU market poses 
major policy challenges at both EU and national 
levels. Emerging models of economic migration and 
types of work are not covered by the relevant Direc-
tives on legal migration. These legal tools seem to 
not be aware of the significant numbers of migrant 
workers – including irregular migrants, low-medium 
skilled migrants, and asylum seekers – and the new 
forms of exploitation that they are exposed to.
Therefore, there has also been a fragmentation of 
rights depending on the category of work and level 
of skill, with consequent discrimination according to 
ethnicity and gender. EU labour migration legisla-
tion does not provide a comprehensive vision of the 
EU labour market and the new models of economic 
migration, which should be in line with the overall 
EU economic integration process. A lot can be done 
to tackle the problems that are created by the ab-
sence of legislation to protect lower-skilled workers 
and other working categories not covered by EU 
and national legislation.

Absence of an overall framework for the admission 
of labour migrants  

Existing EU legal tools on labour migration target 
only specific sections of the labour market. The EU 
Blue Card Directive and the EU Students and Resear-
chers Directive regulate admission and residence 
of “highly qualified employment”1. For other third 

1 Art. 2 of the Blue Card directive states that “highly qualified employ-
ment” means the employment of a person who: in the Member State 
concerned, is protected as an employee under national employment law 
and/or in accordance with national practice, irrespective of the legal re-
lationship, for the purpose of exercising genuine and effective work for, 
or under the direction of, someone else;  is paid; and, has the required 
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Italy and Spain large numbers of migrants continue 
to work in irregular jobs despite having obtained 
(largely through a regularisation drive) a residence 
permit that entitles them to hold a registered job. 
Therefore, it is very important to recognise that 
residence permits and employment status are two 
different dimensions, although closely linked. 

We consider the Legal Migration Refit as in impor-
tant opportunity to focus on “severe labour exploi-
tation” (as defined in several EU directives such as 
the employers’ sanctions directive and the anti-traf-
ficking directive), migrant workers being one of the 
categories most affected by this kind of exploita-
tion. The EU could do more to promote a climate 
of zero tolerance of exploitation of such workers, 
including exploitation in private households, to 
monitor situations where severe labour exploitation 
occurs and to make victims’ right to access to justice 
a reality. 

More should be done to avoid exploitation and 
protect migrant workers from unscrupulous and 
exploitative employers. In order to tackle exploi-
tation and trafficking, there is a need for better 
systems to assess and monitor exploitation, for 
training, for labour inspection and for prosecution, 
as well as a need to prevent secondary victimisation 
of migrants with irregular status. There are already 
some instruments intended to limit discrimination 
and tackle exploitation, like the Employer Sanction’s 
directive, which intersects with the legal migration 
frame. So a better linkage between the legal tools 
on labour and social issues will provide a framework 
for avoiding exploitation and for protecting migrant 
workers.

SOLIDAR recommendations to strengthen the cur-
rent legislative framework to fight labour exploita-
tion: 

• Increase controls of labour inspectorates and 
widen their mandates (e.g. possibility to contact 

sector, but to tackle the root cause of migration, 
strengthening the resilience of local communities 
and promoting peace and peaceful conflict reso-
lution. When it comes to migration, development 
cooperation should focus on tackling forced dis-
placement and its root causes and not on trying to 
regulate voluntary migration.

In this regard, the EU Action Plan on the integration 
of third-country nationals3 should be implemented 
in harmony with the EU Action Plan on Human 
Rights and Democracy4, which puts a strong focus 
on the need to foster a comprehensive agenda to 
promote and support the development and in-
creased coverage of national social protection floors 
and the implementation of higher standards of 
social guarantees. Also, there is a need to establish 
a link between EU migration legislation and the ini-
tiative for a Pillar of Social Rights5. SOLIDAR together 
with trade unions and CSOs advocated for a pillar 
of enforceable social rights which could be imple-
mented to achieve real upward social convergence 
as well as upgrade labour law and social protec-
tion standards in the EU. A pillar that applies to all 
residents (and therefore extended to third country 
nationals) is for SOLIDAR a matter of ensuring equal 
opportunities.

Decent work for third country nationals  

In SOLIDAR’s view more attention should be given 
to the protection of exploited third country na-
tionals working in “irregular employment” or the 
“underground economy”6. Both undocumented 
migrants and other categories of third country 
nationals are subjected to labour exploitation. In 
3 See EU Action Plan on the integration of third-country nationals
4 See EU Action Plan on Human Rights and Democracy (2015-2019)
5 See EU Commission recommendation establishing the European 
Pillar of social rights
6 Definition: “all income-earning activities that are not regulated by the 
state in social environments where similar activities are regulated (Cas-
tels and Portes 1989). They comprise those paid work activities leading 
to the production of legal goods and services that are excluded from 
the protection of laws and administrative rules covering commercial 
licensing, labour contracts, income taxation and social security systems 
(ILO)
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for Italy since it only applies to a total number of 
13000-15000 seasonal workers per year. Since one 
of the sectors included in the directive is the agri-
cultural sector, it is important to mention that the 
“caporalato” system is widespread in Italy (a system 
of labour exploitation in the agricultural sector 
managed by gang masters – very often connected 
to mafia clans – who employ farm workers without 
any contractual protection, in conditions ranging 
from highly exploitative to slave-like, with indecent 
housing to boot) which is a business worth around 
EUR 5 billion a year. In October 2016 the Italian par-
liament finally approved a law on imposing tougher 
sanctions on the exploiters and ensuring higher 
protection for the victims. As a follow-up to this, an 
EU directive tackling this kind of severe exploitation 
would help increase migrant workers’ protection. 

Promote legal channels

A more coherent and comprehensive approach 
should include improved legal avenues for third 
country nationals to access the EU labour market. 

The difficulties faced following the mass influx of 
migrants into  Europe in the last few years and the 
so-called ‘refugee crisis’ is clear evidence that the EU 
has not been able to provide effective management 
of migration flows, enhance legal and safe pathways 
to the EU and stem disorderly irregular migration to 
the EU. In the absence of legal channels to come to 
Europe, refugees and migrants are forced to resort 
to illegal ways to access it, putting their lives in 
danger. European immigration policy should take a 
strategic medium and long-term view and focus on 
providing a holistic and comprehensive approach to 
open and flexible legal channels for entry into the 
EU. 

EU Member States have at their disposal a toolbox 
of safe and legal methods. Among the tools are 
resettlement and humanitarian admission pro-
grammes, humanitarian visas, as well as more ef-

workers outside their workplace, e.g. dormito-
ries); introduce so-called “firewalls” between 
labour inspections from immigration controls;

• Improve protection and guarantees for em-
ployees denouncing exploitation and make 
their access to justice a reality through (among 
other measures) a rigid application of the EU 
employers’ sanction directive 

• Strengthen the role and activities of NGOs 
and trade unions aimed at promoting labour 
citizenship and financially supporting them, 
including those that connect countries of (im)
migration and emigration7.

Domestic and care workers also needs stronger 
protective EU legislation. The EU should promote an 
international legal framework for migration by inclu-
ding ILO conventions, among others, that have not 
been ratified by all the Member States yet. In par-
ticular, it should include the ILO Domestic Workers 
Convention n.1898 to promote the improvement 
of working conditions, the enjoyment of fair em-
ployment terms and the protection of the human 
rights of all domestic and care workers as well as ILO 
Conventions no. 97 (Migration for employment) and 
no. 143 (Migrant workers).

Example: The implementation of the Seasonal Wor-
kers Directive in Italy

The directive has introduced improvements on the 
previous legal framework (law of 1998) such as the 
obligation for the employer to provide housing 
facilities for seasonal workers and the possibility 
to grant a working permit of five years after three 
consecutive seasonal permits. The revision of this 
directive would not represent a substantial change 

7 Find more in the activity report of the LABCIT project, “Testing EU 
Citizenship as Labour Citizenship: From cases of Labour Rights Vio-
lations to a strengthened Labour Rights Regime” in which SOLIDAR 
participated : http://www.solidar.org/en/news/labour-mobility-and-ci-
tizenship-safeguarding-social-standards-in-europe
8 See ILO Convention concerning decent work for domestic workers, 
No. 189, 2011.
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fective and extended family reunification procedures 
and opening labour migration, education exchange 
and scholarship programmes to refugees. Integration 
policies should be based on a holistic approach which 
guarantees equal access to rights and responsibilities 
to each individual and does not grant rights accor-
ding to “status”. 

Make integration happen

A very important means of facilitating mobility from 
third countries to the EU – and within the EU – is to 
enhance the systems of recognition and validation of 
the skills, competences and knowledge acquired in 
formal education, non-formal and informal learning 
and vocational education and training in third coun-
tries. The non-recognition of prior learning reduces 
the potential pool of qualified migrant workers; also it 
constitutes a key obstacle to achieving the objective 
of an EU labour migration and labour market policy. 
There should be a better  understanding of skills, 
competences and knowledge awarded outside the 
EU with a view to their validation and recognition 
and in order to foster the integration of migrants and 
refugees into European society, the EU labour market, 
and education and training systems in the EU; on this 
topic we support the European Parliament’s motion 
for a resolution for a European Qualitative Framework 
for lifelong learning which calls for establishing rela-
tionships between third-country national and regio-
nal qualification frameworks, NQFs and the EQF.

Ensuring that services are available and accessible for 
migrants is essential for their inclusion and integra-
tion. For this reason, an integrated approach to social 
services, coordinated on a personal basis, is necessary 
to ensure the effectiveness of interventions. This is 
important for two main reasons. First and foremost, it 
is integral to protecting the human rights of migrants 
and to enabling them to lead their lives in dignity by 
providing pathways towards meaningful societal par-
ticipation. Secondly, providing social services for the 
integration of migrants is an investment which pays 
off economically, contributing to economic growth 

and a wider tax base in receiving countries by stren-
gthening Europe’s workforce. It also constitutes the 
most effective way to prevent future costs arising 
from inadequate integration in society. Service 
quality and accessibility are therefore recognised as 
key for translating this logic into practice, requiring 
strong synergies between service providers and 
other stakeholders like local authorities, employ-
ment services and local communities.

Stop criminalising undocumented migrants 

In addition, it is essential that the EU takes a stron-
ger position in favour of regularisation, meeting 
the need for the protection of the human rights of 
undocumented migrants. This would tackle the issue 
of the growing numbers of migrants who become 
undocumented after having entered Europe legally. 
Once they lose their legal status, it is practically im-
possible to regularise their status again. This severely 
impacts the livelihoods of such migrants, who are 
often active in the (informal) labour market without 
having access to basic services such as healthcare, 
housing and education. In relation to this, it is impor-
tant to stop criminalising the organisations or indivi-
duals that provide such services to undocumented 
migrants. To this end, it would be useful to compile a 
handbook of regularisation practices across Member 
States, so as to demystify this practice and share 
good examples.

Family Reunification 

Although the Family Reunification Directive pro-
motes the rights of families to live together, aspects 
such as the integration of family members should 
also be promoted. For that purpose, they should be 
granted a status independent of that of the sponsor, 
in particular in the case of a breakup of the marriage 
and partnership, and be granted access to education, 
employment and vocational training on the same 
terms as the person with whom they are reunited, 
under the relevant conditions. In reality, most 
countries maintain the direct dependence between 
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the sponsor and the family members (ex. spouse) 
who will lose the right to reside in the territory of the 
country in the event of a divorce, death of the spon-
sor etc. (ex. Romania).

Some EU countries have restricted the right to family 
reunification, granting this right only to sponsors 
who have been legally residing in the country for a 
number of years before submitting their application. 

The family reunification directive doesn’t take into 
account the family reunification of a sponsor (third 
country national or even beneficiary of internatio-
nal protection) with his/her children that are over 
18 years old or who would turn 18 by the time they 
reunite with the sponsor, even if they are unable to 
support themselves in the country of origin. In reality 
such cases are not rare and the families remain divi-
ded. (e.g. Romania). Such provisions should be made 
more flexible and should take into consideration 
children of sponsors that are up to 25 years old and 
are not married etc.

Adapt EU legislation to the international legal 
framework 

The EU should promote an international legal 
framework for migration, based on the Universal 
Declaration of Human Rights, the Covenant on Civil 
and Political Rights and the Covenant on Economic, 
Social and Cultural Rights. This should be followed 
by the development and implementation of a legally 
binding instrument for the ratification of internatio-
nal conventions by the EU’s Member States.

This international legal framework should include 
ILO conventions that have not yet been ratified by 
all Member States, such as ILO Convention 143 on 
migrant workers, ILO Convention 181 on private em-
ployment agencies to enhance and regulate the role 
of private placement agencies, as well as ILO Conven-
tion 189 on domestic workers to promote the impro-
vement of working conditions in the domestic work 

sector. As proposed by the EESC, the EU and Member 
States should ratify the United Nations Internatio-
nal Convention on the Protection of the Rights of All 
Migrant Workers and Members of their Families, which 
has been in force since 2003.
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