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The National Integrity System

The National Integrity System (NIS) approach was developed by Jeremy Pope to
understand the weaknesses of state institutions and the failings of previous reform
initiatives by asking about corruption from a number of perspectives: the causes of
corruption; the relationships of the Executive to other state institutions; key areas
where corruption occurs or where democratisation is constrained; those institutions or
areas with a role to play in promoting reform and democratisation, and for dealing
with corruption; progress with government strategy and donor anti-corruption
initiatives; and the relative strengths and weaknesses of these institutions or areas on
an individual and collective basis to ensure their own capacity to be free from
corruption (‘corruption-proofing’) as well as to promote a more integrated approach
to dealing with corruption.

The Reconstruction NIS (RNIS) takes the approach further by using it to assess post-
conflict countries as they rebuild the state and move toward democratistaion. The
RNIS provides a framework through which to assess the impact and legacies of
conflict, the multiple political and institutional issues, and the role of donors, not only
generally in terms of reconstruction, anti-corruption development, and priorities but
also in terms of the often complex and continuing issues of power, corruption and
democratization.

The RNIS country studies worked to a common template, requiring a country
overview and corruption profile, supported by evidence of patterns, levels and causes
of corruption. This approach requires discussions of the steps taken by institutions and
key areas – usually the executive; legislature; elections/political party funding; audit;
judiciary; civil service; police and prosecutors; public procurement; ombudsman;
investigative/watchdog agencies; media; civil society; regional and local government
- to prevent corruption as well as information on the effectiveness of such steps and
the relations between institutions, and on  issues such as political penetration of
institutions, legacies from previous regimes, the role of donors in supporting and
cooperating on the reform process in general and anti-corruption in particular, and the
politicization of donor-friendly reforms such as decentralisation and democratisation.

Tiri

Tiri is an international NGO based in London that partners with civil society,
governments, and business to create networks of committed change agents dedicated
to strategic integrity reform. Tiri is an incubator and facilitates innovative reforms and
provides a critical learning platform to disseminate cutting-edge experiences.
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This paper is part of a series of eight studies of post-war reconstruction countries
commissioned by Tiri and funded by the Norwegian Ministry for Foreign Affairs and
the Foundation Open Society Institute. All studies are accessible on www.tiri.org

Eight local policy centres undertook research using a shared terms of reference.  The
countries covered are Afghanistan, Bosnia Herzegovina, Kosovo, Lebanon,
Mozambique, Palestine, Sierra Leone, Timor Leste.  The research is the basis for an
advocacy and monitoring agenda to promote integrity in reconstruction both within
the eight countries and internationally. Together, these groups form the Network for
Integrity in Reconstruction (NIR).

All material contained in this survey was believed to be accurate as of January 10th,
2007. Every effort has been made to verify the information contained herein,
including allegation. Nevertheless, Tiri does not accept the responsibility for the
consequences of the use of this information for other purposes or in other contexts.
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1, London Bridge,
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Car, Omer, Zarko Papic (2007) Reconstruction National Integrity System Survey
Bosnia and Herzegovina 2007. London: Tiri

© 2007 Tiri



RNISS Bosnia and Herzegovina 2007

4

Contents
1. Abbreviations.............................................................................................................7

2. Executive Summary .................................................................................................10

3. Country Overview....................................................................................................12

3.1 Current Overview ...............................................................................................12

3.2 Conflict Context .................................................................................................14

The War.................................................................................................................14

Costs of Conflict....................................................................................................15

Corruption and Conflict ........................................................................................16

Consequences of Conflict......................................................................................17

The Donors and Funding.......................................................................................19

Reconstructing the State........................................................................................23

Reconstruction Issues............................................................................................24

4. Corruption Profile ....................................................................................................26

5. Anti-Corruption Activities .......................................................................................28

5.1 Government ........................................................................................................28

5.2 Donors ................................................................................................................28

6. The National Integrity System.................................................................................30

6.1 Executive ............................................................................................................30

Background ...........................................................................................................30

Integrity Framework in the Executive...................................................................31

Implementation Issues...........................................................................................33

6.2 Legislature ..........................................................................................................34

Background ...........................................................................................................34

Legislature and the Budget Process ......................................................................35



RNISS Bosnia and Herzegovina 2007

5

Role of Parliamentary Committees .......................................................................36

Conflict of Interests...............................................................................................37

6.3 Electoral Commission.........................................................................................37

OSCE Mission to BiH...........................................................................................37

BiH Central Election Commission........................................................................38

6.4 Political Party Funding and Expenditure............................................................39

6.5 Supreme Audit Institution ..................................................................................40

6.6 Judiciary and Prosecutors ...................................................................................44

Background ...........................................................................................................44

High Judicial and Prosecutorial Council...............................................................45

6.7 Civil Service .......................................................................................................46

6.8 Police ..................................................................................................................49

Background ...........................................................................................................49

International Assistance to Policing in BiH ..........................................................49

Reform Outcome...................................................................................................51

6.9 Public Procurement.............................................................................................52

Reform Process .....................................................................................................53

Reform Outcome...................................................................................................53

6.10 Ombudsman......................................................................................................55

6.11 Investigative/Watchdog Agencies ....................................................................56

6.12 Media ................................................................................................................56

Background ...........................................................................................................56

Reform Funding ....................................................................................................57

Media Landscape...................................................................................................58

6.13 Civil Society .....................................................................................................61



RNISS Bosnia and Herzegovina 2007

6

6.14 Regional and Local Government......................................................................63

7. The National Integrity System: Discussion of Key Issues.......................................66

7.1 Evolution of National Integrity System in Post-War BiH..................................66

7.2 Sequencing of NIS Reforms and their Effectiveness .........................................69

9. Endnotes...................................................................................................................72

10. References..............................................................................................................77

11. Legislation..............................................................................................................83

State Level Legislation .............................................................................................83

Entity Level Legislation ...........................................................................................84

Republika Srpska...................................................................................................84

Federation..............................................................................................................85

12. List of Interviewees................................................................................................86



RNISS Bosnia and Herzegovina 2007

7

Abbreviations

BEEPS Business Environment and Enterprise Performance Survey

BiH Bosnia and Herzegovina

CARDS Community Assistance for Reconstruction, Development and
Stabilization

CAS Country Assistance Strategy

CEC Central Election Commission

CRA Communications Regulatory Agency
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DPA Dayton Peace Agreement
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KM Konvertibilna Marka (Convertible Mark=1.95 Euros)

LCI BiH Law on Conflict of Interests in the Institutions of Government of
Bosnia and Herzegovina

MIGA Multilateral Investment Guarantee Agency

MTDS Medium-Term Development Strategy

NATO North Atlantic Treaty Organisation

OBN Open Broadcasting Network

OBNOVA

European Community programme for the rehabilitation and
reconstruction of Bosnia and Herzegovina, Croatia, the Federal
Republic of Yugoslavia and the Former Yugoslav Republic of
Macedonia.

OECD Organization for Economic Co-operation and Develepment

OHR Office of High Representative

OSCE Organization for Security and Co-operation in Europe

PBS BiH Public Broadcasting Service of BiH

PEC Provisional Election Commission

PIC Peace Implementation Council

PPA Agency for Public Procurement

PPL Law on Public Procurement

PRSP Poverty Reduction Strategy Paper (also known as Medium Term
Development Strategy (MTDS)

RS Republika Srpska (Republic of Srpska)

RSNA National Assembly of Republic of Srpska
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RTRS Radio and Television of the Republic of Srpska

RTV FBiH Radio and Television of the Federation BiH

SAI Supreme Audit Institution

SAIFed Supreme Audit Institution of BiH Federation

SAIRS Supreme Audit Institution of Republic of Srpska

SDA Stranka Demokratske Akcije

SDS Srpska Demokrtaska Stranka

SEE South East Europe

SEED South East Europe Enterprise Development

SFOR NATO’s Stabilization Force

SIDA Swedish International Development Cooperation Agency

SIGMA OECD and EU Support for Improvement of Governance and
Management

SIPA State Investigation and Protection Agency
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2. Executive Summary
The study focuses on the issue of integrity in the context of post-war reconstruction of
Bosnia and Herzegovina. It is an attempt to analyse and examine the role of
international and local actors in developing integrity pillars (i.e. legislative, executive
and judicial branch, the media, civil society and so on). The study also provides for an
evaluation of the extent of which each of the integrity reforms have been successful.

There are two underlying stories that emerge from the study and are important for
understanding the evolution of the BiH National Integrity System. The first is that of a
focus on the speedy implementation of a massive reconstruction process in the early
post-war period (1996-1999), that is paralleled by an emphasis on speedy economic
reforms, which seem to have come at the expense of institutions and systems that are
needed to ensure the integrity sustainability of the reconstruction process. Most of the
reforms designed to strengthen the National Integrity System were started well after
much of donor money had already been dispensed with for the purpose of post-war
reconstruction. The second important aspect is that of, what appears to be, a conflict
between the goals of post-war-reconstruction and that of a democratisation process as
envisaged by the international community during this period. Namely, the manner by
which the international community engaged in the implementation of the
reconstruction programme was inadvertently and simultaneously aiding the system of
governance it was ultimately hoping to do away with. This has ultimately led to
significant frustration and a heavy handed approach to state building via use of the, so
called, Bonn Powers (i.e OHR’s drive to bypass the political process by imposing
legislation and sacking public officials in an unsystematic fashion), which in turn
opened up new dilemmas and led to a crisis of democracy of sorts. This era however
seems to have come to an end as one can now observe glimpses of a transition process
that is underway, namely one in which the post-war protectorate is being phased out
and substituted by the EU integration process.

In terms of the quality and strength of individual integrity pillars there are degrees of
difference between them, which in some instances are quite prominent. The most
successful reform story is the media reform in light of it having significantly
undermined the political grip on the media. The success has been guaranteed by an
early recognition of the problem (media reform was initiated as early as 1997) and the
establishment of an effective and implementable regulatory framework which to this
day continues to ensure media integrity and has been highly conducive to the overall
peace process efforts. Today the media remains fairly uninhibited in its efforts to
bring public attention to the potential and alleged cases of corruption. Other pillars
have also had their share of success in strengthening and contributing towards the
national integrity system success including the Central Election Commission and the
Supreme Audit Institution.

At the other end of the spectrum, however, stands the civil service reform, which has
been amongst the last donor initiated integrity reforms and arguably the least
successful. Very little good has come from this reform beyond having merely
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formalized the application procedures for those willing to enter the civil service. An
outsider applying for a civil service job stands little chance of being hired in spite of a
seemingly rigorous application procedure. What usually happens is that those with
connections get test questions before their competition and therefore have a
considerable and undue advantage. Moreover, the tests are designed in such a manner
which tests only a candidate’s bureaucratic propensity rather than skills that may be
integral to a particular civil service post.  All in all, the reform has had a negligible
effect on the civil service culture in BiH.

What seems to be key to the Bosnian experiment is whether an institution imposed
from the outside can gain legitimacy over time.  Certain institutions such as the
Electoral Commission, the High Judicial and Prosecutorial Council and the
Communication Regulatory Agency seem to suggest that this is indeed possible.
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3. Country Overview

3.1 Current Overview

The Constitution of Bosnia and Herzegovina is set forth in Annex 4 of the Dayton
Peace Agreement (DPA), a document which was signed in Dayton (USA) in order to
end the 1992-95 war in the country and form basis for post-war nation-building and
reconciliation between the warring parties. DPA effectively defines BiH as a state of
three constituent peoples-Bosniaks (Muslims), Serbs and Croats and as a loose union
of two entities, namely Croat and Bosniak run Federation and Serb run Republika
Srpska, both of which have significant autonomy over how affairs are conducted on
their respective territories.

The two entities are structured in quite a different manner. The Federation which
covers 51% of the country’s territory is divided into 10 Cantons. These cantons have
their own governments and parliaments. Three remain under the control of Croat
majority, while five are under the control of Bosniaks. The remaining two for a while
enjoyed a special status in the sense that Croat and Bosniaks in them had separate and
parallel structures of governance. The Federation is further broken down into 82
municipalities

In contrast the Serb entity of Republika Srpska is fairly centralized with no
intermediate levels of governance between the central entity level and municipalities.
There are 62 municipalities in Republika Srpska which cover the remaining 49 % of
the country’s territory.

In addition to the two entities, there is also the District of Br_ko a single
administrative unit of local self-government existing under the sovereignty of BiH
and under the tight supervision of the OHR.

Both entities have judicial, legislative and executive branches of government. In the
Federation the ten Cantons also have all three branches of government.

The top echelon of BiH government, namely the so called Common Institutions of
BiH is accorded with limited powers under the DPA and their authority in essence is
not to extend beyond the issue of foreign policy, foreign trade, customs and monetary
policy. This however has changed over time as a result of intense donor pressure and
now BiH Institutions are also responsible for defence, intelligence, state border
control and the collection and administration of indirect taxes among others. BiH
Institutions consist of a tripartite Presidency (with a member from each ethnic group)
and Council of Ministers (with a series of ethnically balanced Ministries and Agencies
whose work it supervises). In addition there are two courts at this level of
government, namely the Constitutional and BiH Court.
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In order to protect the interests of the three groups, the BiH Institutions are organized
ethnically therefore guaranteeing representation to all three sides and including the
protection of national vital interests.

One notable aspect of the Dayton Peace Agreement is that it accords significant
powers to the Office of High Representative (OHR). This institution acts on behalf of
the Peace Implementation Council (PIC), a body of 55 donor nations and international
organizations formed to take charge of overseeing the post-war nation-building effort.
These powers were increased  over time so that the High Representative became the
country’s supreme authority with sweeping powers including the power to bypass and
overrule local parliaments, impose legislation and sack government officials as he
saw fit. These powers were granted to the High Representative by the PIC in
December of 1997. They are generally recognised as ‘Bonn Powers’. The use of the
Bonn Powers has evolved over time. At first, Bonn Powers were resorted to

put together the most fundamental building blocks of a state; identity
symbols and integrationist legislation of the state, (such as the
citizenship law, the flag, the national anthem, currency, licence plate
etc) and to dismiss from office local officials who blocked the return of
refugees or the aforementioned reforms. From 2000 and onwards, the
trend towards using the High Representative's mandate on other reform
areas became more visible, as decisions targeted the setting up of new
state institutions (i.e. State Border Service) and reforming the socio-
economic environment (reforms on wage taxes, privatisation, payment
systems etc.). The individuals removed from office where no longer
mostly community-level officers, but included politicians who were
obstructing economic and media reforms and privatisation. The 2001
clamp down on the initiative for a third Croat entity is also an
important milestone illustrating the use of the Bonn powers as an
instrument for maintaining the constitutional basis and balance of the
DPA. The Croat member of the BiH Presidency, Ante Jelavic, was
removed from office for promoting a separate Croat Entity along the
lines of the war-time Croat mini-state inside BiH. At the same time, the
financial heart of the self-government movement, the Hercegovacka
Banka, was put under international administration. (Lexau, 2004, p.5)

From 2002 the than newly appointed High Representiave Lord Paddy Ashdown
initiated the process of introducing

new standards for “political responsibility” with the 2002 dismissal of
the FBiH Finance Minister. The reason for removing someone from a
public position was no longer obstructionism of the DPA, but violation
of European standards of ethics and failure to maintain the confidence
of the general public. (ibid., p.5)
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The change in the nature of international involvement in the process of post-war state
building is perhaps best illustrated by the increase in the number of decisions passed
by the High Representative over time:

HR Decisions 1997.12-2003.1

1997 1998 1999 2000 2001 2002 2003 Total

Total 1 31 92 86 54 153 1 418

o/w economic 5 15

 

Bildt Westendorp Petritsch Ashdown

Total 0 76 250 96

Ave. per month 0 4 12 14

Source: ESI, 2006

However, the era of authoritarian rule of the High Representative seems to have come
to an end. On his departure in the beginning of 2006 Ashdown pardoned a fair many
of the previously sacked officials. On the other hand the new high representative
Christian Schwartz Schilling has pledged not to resort to Bonn Powers1 for the
duration of his mandate, which too is about to come to en end, in all likelihood,
during the course of 2007. The final decision regarding the forthcoming closure of the
OHR is anticipated in Februry of 2007. However, any decision is likely to be
influenced by Ahtisary’s recommendations regarding the future status of Kosovo and
the manner in which these recommendations will resonate with the Serb population in
Bosnia and their politicians.

3.2 Conflict Context

The War

In Bosnia both politics and economics go along ethnic lines and it has been so for the
past 15 years. Three major ethnic groups, namely Bosniaks, Croats and Serbs and
their, by and large, respective representative political parties are often at odds on
almost every major issue that deals with the future of Bosnia and Herzegovina.

After the first democratic elections in 1990 HDZ, SDA and SDS, parties representing
Croat, Bosniak and Serb ethnic groups respectively, took to power and immediately
started to quarrel over what the future of Bosnia should look like. Disagreements were
facilitated by a hostile environment in Yugoslavia in general and inability of its
constituent republics and their representatives to reach a political agreement on the
future of Yugoslavia thus prompting Croatia and Slovenia to declare independence.
Subsequently, in 1992 when SDA and HDZ called for a referendum on independence
from what had been left of Yugoslavia2, SDS and the Serbs refused to take part and
were keen on using all means necessary to make sure no independent country of
Bosnia and Herzegovina was going to emerge out of it.
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Following the results of the referendum in which almost all Bosniaks and Croats
voted in favor of independence, Bosnia and Herzegovina was internationally
recognized as an independent country in March of 1992. SDS with the aid of JNA
(Yugoslav National Army3) whose troops had already amassed in order to prevent
such outcome moved on to fulfill the stern warning made by the then SDS President
Radovan Karadzic who promised physical obliteration of the Bosniak population if
they were to push for the country’s independence. That he had been serious about the
threats was proved the subsequent course of events.

Serb forces aided by the Yugoslav National Army outgunned the Bosniaks and Croats
by a vast margin and quickly took over around 70 percent of the country, engaging in
ethnic cleansing and mass murder. The atrocities reached a climax when some 8000
Bosniak men and boys from Srebrenica, a small enclave in eastern part of the country
were executed following their surrender to the Serb forces in the summer of 1995.4

This in turn provoked Western nations into action. NATO quickly bombed Serb
military positions and installations forcing them to the negotiating table. NATO
intervention was followed by the peace negotiations which culminated in the signing
of the Peace Agreement in Dayton which marked the end of the war.5 Although the
representatives of Bosniaks, Serbs, and Croats were ultimately the signatories on the
Dayton Peace Agreement, each again and to a different degree, continued with
pursuing their own vision of what Bosnia should and should not look like. This time
round instead of military force, a variety of political and economic means were
resorted to in order to ensure a beneficial outcome for their respective ethnic
communities.

This ultimately would have completely eliminated the prospect of Bosnia becoming a
viable state were it not for the large presence of international institutions, both
military and civilian, who took an active part in ensuring peace and order while at the
same time attempting to facilitate Bosnia’s transformation into a viable democracy
and market-economy. Yet the resultant pervasive involvement of the international
community in the internal affairs of the country has brought about problems of its
own. Some of these problems, including the lack of vision, coordination and
coherence on the part of the donor community, have been brought to light during the
course of numerous post-war reforms. These issues will be explored in more detail in
the following sections.

Costs of Conflict

The consequences of the war in BiH are vast and incalculable.  Reliable data still do
not exist about the measurable consequences and no one dares estimate the
immeasurable ones.6 The data that follow pertain to the end of 1998.  In the meantime,
no significant changes regarding these basic data have taken place.

Estimates of the number of dead and missing persons range from around 100,000 to
258,000 (the higher number is approximately equal to 5.9% of the pre-war
population).7  Other estimates are that the dead and missing, counting also the
increase in mortality rate, number 269,800 inhabitants (of which 152,900 were
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Bosniacs, 72,350 Serbs, 31,060 Croats and 13,500 were of other origin).8 According
to the State Commission for Missing Persons, 27,371 persons have been declared
missing to date. The International Red Cross estimates that 19,000 persons are
missing.9

During the war, 1995 was the peak year in terms of the sheer number of displaced
persons when they numbered 1,282,000. By 1998 the number had decreased gradually
to 816,000.10

There were 1.2 million refugees from BiH at the end of the war. Now it is estimated
that 712,555 of the total number of refugees have found permanent solutions abroad
and that 611,969 refugees are still without a permanent solution and are potential
returnees.11  Approximately 50% of the 1991 population of BiH has changed their
place of residence

In addition, the economy was essentially brought to the point of total collapse. The
precise extent of the physical damage is difficult to obtain, and estimates have been
wide ranging, from as low as 15 billion to as much as 100 billion US Dollars.12

Ultimately the rapid decline in the level of industrial production over the course of the
three years of war, which had by 1995 dwindled to less than 5% of the level recorded
in 1990, provides for a telling story13.

Indirect effects, such as the destruction of the governance system, the interruption of
economic development, education and development of technology, as well as the
“brain drain”, although immeasurable, are undoubtedly colossal.

Destruction of society, social ties, tolerance and coexistence, the breakdown of
families and small communities and the general collapse of social values and normal
life are the most enduring consequences of the war, which cannot be mitigated in a
short time.  It has been almost 12 years now since the war ended and the country’s
post-war experience speaks volumes, showing just how much more difficult it is to
reconstruct the social fabric than rebuild the bridges and roads.

Corruption and Conflict

A consequence of war (or rather, the nature of the peace agreement) is also a very
specific structure of governance. The general problem of weak and inefficient State
institutions in ex-socialist countries is greatly amplified in BiH. During the war, there
was practically no legal system in any part of the territory in BiH. War lords had
complete power, over smaller or bigger territories, which were under their control.
Those were ideal conditions for criminality as a normal way of behaviour.
Participants were, with often a leading role, war lords and political or military top
officials. It is about a phenomenon that is much worse than corruption in the usual
sense; it is about “legalized” organized crime.
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A significant source of it was aid arriving from abroad for the Army BiH, the Military
of RS and the Croatian Council of Defense (HVO). Mostly, it was trafficking through
personal channels without any control.

At the same time, in the condition of siege (as it was with the capital, Sarajevo) with a
veto on weapons supply and a lack of food, the black market was the most frequent
type of market. Informal networks formed at that time continued to function after the
war. They are the basis and generator for the corruption today in BiH.

Consequences of Conflict

As previously mentioned, much of the power in the immediate aftermath of the war
continued to rest in the hands of the three ethnic based parties, namely the Bosniak
SDA, Croat HDZ and Serb SDS. Their power, as Cox (2001, p.7) notes, did not rest
on formal constitutional design but rather on “the redistribution of the spoils of war,
in the form of scarce public-sector employment, housing, or invalids’ and veterans’
benefits (which were) used to buy political support from key constituencies”.

The three parties pretty much exercised direct control over all the branches of
government and hence, given that most of the enterprises were still state owned, much
of Bosnia’s economic life. These power dynamics were not given much attention in
the early post-war period as the donor community was mostly concerned by the task
of managing a 60,000 strong and NATO-led Implementation Force (IFOR) in order to
keep peace in the country. Moreover, the need for an institution building agenda was
further clouded by the challenge of having to implement more than US$5 billion aid
package in order to rebuild much of the devastated infrastructure and allow for large-
scale refugee return within a short period of time. As Cox (2001) further notes the
World Bank, the lead coordinator of the post-war reconstruction programme entered
Bosnia in a “post-natural-disaster” mode which left little space for addressing the
issue of institutional building allowing the ethnic nomenclatura to consolidate their
power:

In order to carry out urgent reconstruction in the post-conflict
environment, the international agencies tended to bypass the new
constitutional structures and deal directly with whichever local
authorities had direct control over the physical infrastructure. Aid was
disbursed at local level by implementing agencies, or via municipal,
cantonal or entity authorities. This enabled local warlords and separate
ethnic power structures to benefit from the reconstruction program –
both materially, through control of construction companies and the
provision of goods and services to international reconstruction
agencies, and politically, by being able to nominate the beneficiaries of
international aid….During this phase, whenever the international
community needed to address a political problem, it demanded action
directly of the nationalist parties, ignoring the proper constitutional
channels and reinforcing the parallel structures. The containment and
reconstruction phase was therefore one of consolidation for the
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wartime regimes, with international programmes carried out in such a
way that there was no financial or political cost to obstruction of the
state-building process. (ibid, pp. 11-12)

What institution building measures were implemented during this period essentially
focused on the establishment of a basic legal framework in order to initiate the
development of the key attributes of a functioning and democratic state such as
holding democratic elections, engaging in media reform, establishing central state
institutions including the Council of Ministers and the Central Bank and making sure
that BiH was in the position to fulfil its international obligations.

The fact that much of the wealth and power rested in the hands of HDZ, SDA and
SDS and their cronies was not perceived to pose a serious obstacle for creating a
viable state. The prevailing consensus among the international community was that
holding democratic elections would drive them out power and bring in more benign
political forces. As this failed to materialize after the first couple of election rounds
the international community took a u-turn in its approach by deciding to interfere
more directly with the country’s political process. This was done through resorting to
so called “Bonn Powers”14, the use of which by the High Representative became quite
pervasive over time and especially immediately after the general elections in 2000
when the High Representative:

imposed 38 laws and binding decisions on an ever-expanding range of
subjects, from privatization to travel documents to witness protection.
This compares to 45 laws imposed by the former High Representative
Carlos Westendorp over his entire two-year term, showing the rapid
acceleration of international involvement. Over the same period, OHR
dismissed eight public officials, including a member of the presidency
and a former prime minister. (ESI, 2001, p.4)15

In this period international representatives started to assume:

an increasingly assertive role in domestic politics, brokering new
governments at State and Federation level and setting the initiative in
economic affairs, from approving budgets, restructuring pension funds
and reforming the payments system, down to ordering audits of
particular companies and investigating individual allegations of
corruption. (ESI, 2001, p.4)16

A number of new government institutions were established during this period and in
many instances as a result of direct or indirect involvement of the OHR and other
international agencies. Amongst the first institutions to be established was the
Independent Media Commission with a mandate to regulate editorial and technical
aspects of electronic media. The most important reason behind its creation was to
limit the spread of hatred through the media and the influence which radical
nationalists might have on the electronic media outlets. Just before its creation in 1998
High Representative was given powers to suspend media which were considered to be
in violation of the Dayton Peace Agreement.
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In 2000 OHR and other international agencies began changing the structure of the
country’s financial system. A key outcome of the reform was an elimination of the
Payment Bureaux17 system and, in its stead, the creation of treasury departments
within Ministries of Finance at all levels of BiH government.18 One of the important
reasons for this reform was a deep suspicion that the Payment Bureax were used to
illegally fund political parties but also a prelevant belief on the part of the
international community that these institutions were a major hindrance for a
development of a sound commercial banking system. Year 2001 marked the
beginning of a range of reforms which resulted in the establishment of supreme audit
institutions, civil service agencies and perhaps the most contentious of all reforms, an
attempt by the international community to establish and independent judicial system.
These reforms and their effects are discussed in greater detail in Chapters 6 and 7.

The Donors and Funding

There are no reliable official figures on the overall amount of donor spending in
Bosnia to date. What figures are readily available concern some of the largest
multilateral and bilateral donors, namely the European Union, World Bank, USAID
and SIDA. The cost of OSCE’s mission to BiH is presented in section 6.3.

European Union

Almost €2.5 billion of European Community funds have been committed to Bosnia
and Herzegovina since 1991. From 1991 to 2000 humanitarian assistance provided by
ECHO, the European Commission’s Humanitarian Aid Office, totalled €1.032 billion.
In the period 1996 - 2000 Bosnia and Herzegovina received assistance under the
OBNOVA and Phare programmes amounting to €890.7 million. In addition the EU
member states contributed over €1.8 billion in assistance between 1996 and the end of
2001. 19 Basic areas of support included:

• Reconstruction of infrastructure

• Return of refugees and displaced persons

• Democratization, social cohesion and development

• Institutional building

• Economic regeneration

• Creating a market economy and a vibrant private sector

• Poverty alleviation through local development measures

• Co-operation with the European Investment Bank

• Humanitarian assistance
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In 2001 the European Commission adopted a Country Strategy for BiH which covers
the period 2002-2006 and provides a framework for EU assistance. Since 2001
assistance of more than €240 million has been committed under the CARDS
(Community Assistance for Reconstruction, Development and Stabilization)
Programme, supporting BiH’s participation in the Stabilization and Association
Process.

In 2002, the Government of Bosnia and Herzegovina and the EC have agreed on the
Country Strategy 2002 - 2006. €195 million has been earmarked for the first three
years 2002 – 2004. The focus is on the following five key areas:

• Democratic stabilization

• Administrative capacity building

• Economic and social development

• Environment and natural resources

• Justice and home affairs

Funding is now mainly provided through the CARDS programme (successor to Phare and
OBNOVA), which is supplemented with Macro-financial assistance and financial
support from other Community budget lines (e.g. European Initiative for Democracy and Human
Rights, LIFE – Third countries).

World Bank

Since 1996, the World Bank has committed a total of US$ 1.1 billion to BiH through
53 projects – more than for any other post-conflict country to date on a per capita
basis. Most of these funds have been provided through IDA “soft” loans. In addition
to an active portfolio of over $300 million, the new World Bank Country Assistance
Strategy (CAS) for BiH, adopted in September 2004, provides additional $35 million
annually to support the implementation of the country’s 2005-07 Medium-Term
Development Strategy (MTDS). Other agencies from the World Bank Group also
contributed to the reconstruction and development process in BiH.

• “The International Finance Corporation (IFC) fosters economic growth by
financing private sector investments with its own resources, without government
guarantees. Since 1997, IFC in BH has so far invested nearly US$71 million
through 12 investment and 25 technical assistance projects.

• Foreign Investment Advisory Service (FIAS), an IFC affiliate, has completed a
study on Commercial Legal Framework and Administrative Barriers to
Investment in BH.20 IFC also assists the small and medium enterprises in the
region through a US$25 million multi-donor South East Europe Enterprise
Development (SEED) initiative, by providing small and medium enterprises with
investment advisory services and capacity building programs.
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• The Multilateral Investment Guarantee Agency (MIGA), which promotes foreign
direct investment flows by providing guarantees and/or investment marketing
services, has provided companies with guarantees worth US$63 million, thus
sending a signal to the international community that BH is a viable place to do
business”.21

The Country Assistance Strategy for BiH builds on previous CASs and lays out three
overarching objectives to be pursued from 2004-2007:

• To create conditions for sustainable and balanced economic development, and
achieve partial creditworthiness in the international capital markets;

• To reduce poverty by one fifth; and

• To accelerate EU integration.

This CAS supports the country's Medium Term Development Strategy (MTDS/PRSP)
priorities, by focusing on three mutually reinforcing pillars: a) improving public
finance and strengthening institutions; b) promoting sustainable private sector-led
growth; and c) investing in key, social and economic infrastructure.

USAID

The US is the largest bilateral donor and its $890 million in assistance from 1996 to
2000 had two principal objectives:

1 .  Repair war-damaged infrastructure to facilitate minority refugee and IDP
returns and recreate multi-ethnic communities, and

2. jump start the private sector in the face of a collapsed banking system by
injecting liquidity and assisting small and medium enterprises.

Under its 2001-2005 Strategic Plan, USAID provided another $200 million for three
strategic objectives that supported minority returns; assisted economic restructuring;
and aided in building democratic institutions.

USAID’s strategy for assisting Bosnia and Herzegovina beginning with FY 2006
builds on the assistance USAID and other donors have provided and on the progress
the country has made over the past decade.  The assistance strategy will formally
move beyond its post-conflict reconstruction character and focus on BiH’s current
need to deepen economic reform, strengthen its institutions for democracy and
governance, and build a viable state. The implementation of the current strategy has,
in fact, already evolved from post-conflict assistance toward transformational
development.

The USAID program directly supports the overriding U.S foreign policy interest in
BiH as defined in the U.S. Government’s Mission Performance Plan, which is to
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change this multi-ethnic country from a source of regional instability to a peaceful,
viable state on the road to European integration.

USAID will continue to assist in the following basic areas. It is helping to reform the
BiH governance system from one designed to make a patchwork country of estranged
peoples into one where state and local level institutions operate like a modern
democracy. It is helping to establish the rule of law to ensure fair and transparent
judicial processes and the protection of human and property rights. And it is
promoting economic growth by improving the environment for private investment in
small and medium enterprises, and by increasing incomes, competitiveness, and
employment. USAID is also strengthening the BiH government’s capacity to combat
trafficking in persons, a USG priority. The Mission’s work to restructure the power
sector supports the US Presidential Initiative for Global Climate Change. The strategy
will work to build on the current stable economic situation and support the
development of a longer term effort that aims at EU accession. It will also take into
account the fact that, as well as addressing transformational problems, the USAID
program will focus on reducing and eliminating weaknesses at the core of BiH’s
fragility – the governance structure22.

SIDA

In addition to humanitarian aid provided during the war, Sweden has disbursed 143
million EUR in Bosnia and Herzegovina since 1996. Sweden’s estimated contribution
to the multilateral EU programmes (Obnova and CARDS) for the period 1995–2001
amounted to approximately 53.5 million EUR.

Swedish support for Bosnia and Herzegovina, initially in the form of humanitarian
aid, dates back to 1992. Consignments of food and sanitary supplies were
supplemented in 1993 by attempted reconstruction projects in central Bosnia and
Herzegovina. 1994 saw the introduction of a housing programme for internally
displaced persons in Srebrenica, the largest project then being implemented in the
enclave.

Following the signing of the peace agreement in December 1995, Swedish
development assistance was redirected to projects aimed at reconstruction in the
private housing sector. In collaboration with its co-operation partners, Sida developed
a model for reconstruction, the Integrated Area Programmes (IAP). These
programmes are not only concerned with rebuilding but also address the restoration of
essential infrastructure (water supply systems, electricity, landmine clearance and, in
some cases, schools), as well as measures, including agricultural support and micro-
credits, aimed stimulating the recovery of the local economy. IAPs remain the largest
project funded by Sweden.

Relationships between co-operation partner institutions in Bosnia and Herzegovina
are important factors when assessing development co-operation. Sweden has only
rarely signed agreements with government institutions, preferring to channel support
through international NGOs, Swedish institutions and consultancies. The bodies
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responsible for implementation are in their turn responsible for dealing with
institutions and aid recipients inside the country. There are a number of programmes
aimed at boosting institutional capacity in Bosnia and Herzegovina. Examples of
these include institution-building projects implemented in collaboration with the
government authority responsible for statistics, the national audit agency, the central
police college, the land survey authority and the railway system. Civil society has
received extensive support, mainly aimed at strengthening human rights and
democracy. Key areas for Swedish support have included independent media,
programmes in support of women and gender equality, youth projects and democracy
training. City twinning programmes have been less successful. The IAPs have played
a significant role in efforts to ensure the sustainable return of refugees, in supporting
the economy at local level and in specific reconciliation projects.

As the situation in the Western Balkans returns to normal and stabilises, the character
of Swedish support, as well as support through CARDS, will gradually change from
the application of large, capital-intensive physical investment linked to for example
infrastructure, to efforts aimed at institution building.

Reconstructing the State

As already mentioned the years that followed the signing of the Dayton Peace
Agreement have seen a large influx of foreign aid aimed at nation building. The
plethora of international agencies at the forefront of which stood the Office of High
Representative, the ultimate interpreter of Bosnia’s internationally brokered
constitution, had produced immediate success stories. In the first years much of the
donor money was directed towards physical reconstruction. Other efforts were taking
place in parallel in order to bring about a viable economic recovery, at least according
to the Washington Consensus precepts. Almost overnight, Bosnia had domestic
currency in circulation backed by a currency board arrangement which by and large
unified the monetary space of the country thus ending the dominance of the Deutsch
Mark, BH Dinar, Croatian Kuna and Yugoslav Dinar, prevalent means of tender
during wartime. Although the Central Bank and its IMF appointed governor did not
have much discretion in managing the money supply23 and could not act as a lender of
last resort, the currency board arrangement served as an integrating factor in a highly
divided society (UNDP, 2002). According to the World Bank, one of the key
architects of Bosnia’s post-war economic policies, speed was of the essence, as the
country was perceived as trailing significantly behind other countries in the region. So
in terms of privatization policy, another cornerstone of post-war reform effort, it
noted:

“the rapid pace at which the rest of the world privatized during Bosnia
and Herzegovina’s civil war places a high priority and a short time-
frame on privatization work.” (World Bank, 1997, p.42)

Moreover, the implementation of property legislation designed to return property to
its pre-war owners (primarily relating to the houses and apartments belonging to their
pre-war occupants) was fully completed by the end of 2002. . This only refers to the
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return of residential property, which, following ethnic cleansing, was relatively quick
and successful.  Privatisation of socially owned enterprises, through sale or
liquidation on the contrary, has been extremely complex and slow, contrary to the
World Bank’s and other donors’ advice and expectations.

However, the bottom line of these post-war policies is that the means of livelihood for
much of Bosnia’s population could not be restored with ease and in many instances
not at all. A recent study provides for a vivid illustration of the degree of
deindustrialization that has taken hold on the Bosnian economy:

Nine years after the end of the war, the former mainstays of Bosnian
industry have not recovered. Very little secondary wood processing
takes place in Bosnia, and the timber industry is reduced to export of
logs. Agro-processing is severely limited by overcapacity in old
facilities such as dairies, and by a shortage of domestic agricultural
produce. The chemical industry has largely collapsed. Textiles and
leatherworking, sectors developed in the 1970s to boost employment in
the rural areas and among women, have been rendered largely
uncompetitive by Bosnia’s high wage costs. Metalworking, previously
centred on military production, is in deep crisis. The big names of
Bosnia’s industrial history - Energoinvest, Unis, _ipad, Bratstvo – are
little more than hollow shells, whose decline has continued throughout
privatization process. (ESI, 2004, p.20)

In addition to the ‘swift economic’ reforms the international community has also been
extensively engaged in the process of ‘instant democratization’ as holding frequent
elections was hoped to phase the nationalists out of power. The nature and the degree
of the inherent conflict between the international community’s goals, and the resultant
dilemmas are taken up in the section 7.

Reconstruction Issues

Many important inroads have been made towards the overall aim of creating a
sustainable and democratic society over the course of the last 10 years. The country is
fairly safe and the number of peacekeeping troops in the country has declined rapidly
over the years. As of this year the three ethnic armies and the entity level ministries
have ceased to exist giving way to a single state-level ministry to take care of the
merged military forces. In particular, local authorities have conducted several
elections and are now in charge of the country’s electoral process. What is more, the
judiciary mostly operates without political interference. And, according the Reporters
without Borders (2006), the country ranks amongst the top 20 in the world when it
comes to the freedom of the media (press in particular) beating the likes of the UK,
USA and all of the countries in the region. And as previously mentioned, the High
Representative too has proclaimed that he would refrain from resorting to the “Bonn
Powers” except for instances in which peace and security in the country may be in
jeopardy therefore allowing democracy to flourish uninterrupted. Yet in spite of all
the progress many of the reforms have yet to strike a chord with ordinary citizens
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many of whom struggle to make ends meet in spite of the fairly high economic
growth rate (averaging over five percent in the recent years).

On the other hand, when it comes to the issue of the government’s effectiveness and
accountability, some 2 years ago the European Stability Initiative (ESI) passed the
following verdict:

After eighteen months of studying the effectiveness of Bosnia's
institutions at different levels of government, our conclusion is that the
dominant feature of government in Bosnia is its passivity in the face of
this social and economic crisis. In the most critical development areas
– industrial policy, agriculture, infrastructure development, natural-
resource management, education and training, social welfare – we have
found a vacuum of credible policies. All too often, government policies
in Bosnia are little more than broad statements of good intentions.
They are not based upon hard information, or any real analysis of the
problems. They are not developed in consultation with the groups they
are supposed to help. They do not affect what public institutions
actually do. Nor do they affect the way public money is actually spent.
(ESI, 2004)

The verdict remains just as valid today. Moreover, the very character of Bosnia’s
constitution continues to pose a major problem absorbing much of the stamina of
local politicians.  The democratic quality of Bosnia’s constitution, which elevates the
status of the three ethnic groups at the expense of anyone who may feel differently,
has been a subject of a fierce political debate especially during the recent election
campaign. The debate has highlighted much of the resentment which majority of
Serbs and, to an extent, Croats feel towards the state of Bosnia, allowing a never
ending nationalist rhetoric to yet again decide on the election outcome in spite all the
social and economic problems majority of Bosnia’s citizens continue to face.
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4. Corruption Profile
The causes of corruption in Bosnia and Herzegovina cannot be easily defined in
precise terms. Corruption in many respects existed before the 1992-1995 war,
however it is the breakdown in the institutions of governance during this period that
resulted in an environment in which corruption could easily thrive.

It is now widely recognized that even the most senior government officials took
advantage of the war situation in order pursue their interests at the expense of the
wider public. A recently published book titled ‘State Secret’24 documents one of the
most notorious examples whereby the Minister of Interior of Bosnia and Herzegovina
smuggles truckloads of goods into the besieged capital and the President who is aware
of his actions does not consider the matter worthy of even a serious reprimand. Such
tolerance of criminal behaviour has continued into the years after the end of the war
and has mostly transpired through an ill conceived privatisation programme.

The privatisation process is replete with examples of criminal behaviour. Some of the
more dubious privatisation cases have been duly responded to. This has been the case
with the sale of Holliday Inn hotel in Sarajevo, one of the most prized real-estate
assets whose sale had to be overruled after a public outrage. The company was sold
afterwards for more than twenty times the price fetched during the first, and crooked,
sale.  On the other hand, many other suspicious privatisation deals have yet to be dealt
with. The most notorious example is that of an aluminium smelter in the city of
Mostar. The company was turned over to its Croat workers and management in 1997
in order to make sure that no workers of Bosniak and Serb ethnic background could
claim their rights and eventually return to their work place. Many of them had been
forced out as a result of ethnic cleansing policies of the wartime Croat mini-state of
Herzeg-Bosna.

In spite of these and other examples of corruption in Bosnia, there is some evidence
that things are beginning to improve when it comes to fighting corruption in Bosnia.
This is according to a recently completed Business Environment and Enterprise
Performance Survey (BEEPS), a joint World Bank and the European Bank for
Reconstruction and Development survey of 200 business managers and owners in
BiH. Namely, while in 2002 businesses reported about having to pay close to 1 per
cent of their total sales to bribe officials, in 2005 this figure was reduced to less than
0.4 percent. According to Anderson and Grey (2006, p.8) the incidence of corruption
has also diminished (though it is still quite large) as about 47 per cent of surveyed
companies in 2005 cited corruption as a major problem as compared to 2002 when
this figure was close to 60%. To put things further in perspective, in this regard
Bosnia compares favourably to a group of prospective EU member countries such as
Macedonia, Serbia and Montenegro, Romania and even Czech Republic, a country
which has become an EU member and has done quite well during the period of
economic transition, however trails marginally behind other prospective EU members
such as Croatia and Bulgaria.
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In spite of the progress there is still long way to go before corruption ceases to be a
major problem for the business community and wider public in BiH. The following
paragraphs provide some insight into where progress has been made, but also identify
some of the major areas which have yet to be tackled effectively.
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5. Anti-Corruption Activities

5.1 Government

The latest domestic effort to combat corruption comes under the umbrella of the
country’s Poverty-Reduction-cum-Midterm-Development Strategy. In the policy
document, which now is in the process of being revised, it is recognised that
corruption is a serious problem and that there are institutional constraints which
prevent the problem from being dealt with in a systematic fashion. Therefore the
strategy calls for a range of measures such as the establishment of an anticorruption
agency, preparation of a detailed action plan, harmonisation of the relevant legislation
as well as the measures to deal with the issue of internal control in the use of public
funds to take place.25

The fact that the issue of corruption is being addressed by one of the key policy
documents in the country is mostly a result of strong pressure from civil society
whose representatives were involved in its preparation. This, in itself, is an
encouraging sign. On the other hand it must be noted that efforts to combat corruption
in Bosnia to date have barely managed to exit the realm of paper reforms and it
remains to be seen what the latest effort will produce. Just to illustrate briefly, the
issue of establishing an anti-corruption agency has been on the government’s agenda
for the past six years and yet no concrete steps have been made to date to address the
issue insofar as addressing the problem does not mean only mentioning it in policy
documents which never get implemented.

Perhaps the only concrete effort to date to address the issue of corruption was the
establishment of an ad hoc Commission by the Federation Parliament in 1997.
However the commission did not have much power. For instance, it could not
subpoena any public official for questioning nor order him or her to produce relevant
documents. Soon after, the Commission came under a strong pressure from both the
representatives of the international community and government officials. For instance,
Rory O’Sullivan, the then World Bank Resident Representative was quite vocal in his
criticism of some of the commission’s findings asserting that they were groundless.

Where concrete efforts have taken root in terms of establishing institutional
prerequisites to fight corruption, they have been either a result of a heavy international
pressure or in fact the part and parcel of donor activities in the country.

5.2 Donors

The majority of initiatives to fight corruption in post-war Bosnia and Herzegovina
have been spawned by international organizations operating in the country.

In 1999, after a number of warnings had been given from various corners of the
international community that corruption was a major obstacle for economic
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development and institutional revival in Bosnia and Herzegovina, a major effort under
the umbrella of so called “Comprehensive Anti-corruption Strategy”26 was mounted in
order to limit opportunities for corruption.

The effort was to be spearheaded by OHR’s Anti fraud Unit. The unit itself was
formed as a result of the then mounting pressure that something had to be done about
the problem. The very fact that the unit was formed epitomised the level of disillusion
and distrust on the part of the international community that the domestic institutions
were not capable of effectively engaging the problem.

In retrospect, the strategy in itself is very important document for understanding the
course and evolution of the anticorruption efforts in Bosnia and Herzegovina. This in
light of the fact that most of the subsequent institutional and legal reforms which have
taken place over the course of the past six years have in fact been envisaged by this
very document.

The document identified four pillars of intervention including education and raising
awareness about corruption, elimination of opportunities, ensuring transparency and
finally instituting control mechanisms and ensuring that those who are found to be
responsible are penalized. It called for institutional reforms in a number of areas,
including the establishment of an external audit function, initiation of civil service
reform, transformation of the country’s financial system and so forth.

The development of this strategy had coincided with the inauguration of the third
High Representative, Mr. Wolfgang Petrich who regarded the fight against corruption
as a make or break issue for the future of Bosnia and Herzegovina. Just to put things
further in perspective, another major event preceded the launch of the anticorruption
strategy. An infamous article by Chris Hedges in The New York Times which was
interpereted as accusing the ruling political establishment of siphoning off $1 billion
in reconstruction funds ended up stirring emotions left and right prompting Mr. Alija
Izetbegovic, the then Chairman of BiH Presidency to sue the journalist and The New
York Times for false reporting.27

It is however indicative to state that the major anticorruption campaign was only
launched after about 80 percent of $5.1 billion pledged by the international
community for post-war reconstruction in Bosnia and Herzegovina had already been
spent.28
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6. The National Integrity System

6.1 Executive

Background

BiH’s central institutions in the executive branch of BiH Government, are organized
so to preserve the principle of ethnic balance and thus protect the interests of the
Constituent Peoples. This principle has been inherited from former Yugoslavia’s
system of governance which also emphasized the issue of ethnic quotas. The scope of
the central level Executive branch of BiH government is defined in Article V of the
Constitution. It includes the Presidency and the Council of Ministers whose scope has
been expanded over the years under pressure from the international community
(primarily directed towards the RS due to its predilection to oppose the creation of
new institutions at the central level).

The Presidency consists of 3 Members, one Bosniak and one Croat, each directly
elected from the territory of the Federation and one Serb directly elected from the
territory of the Republika Srpska. Elected Members have a four year mandate. They
appoint a Chair, which is rotated every 8 months. According to Article V.4.b of the
BiH Constitution, the Presidency nominates the Chair of the Council of Ministers (the
title has been changed to that of Prime Minister). The incumbent for the position of
Prime Minister nominates the Ministers (nominations are usually based on an
agreement between political parties which enter into a power-sharing agreement) who
are to take office upon the approval of the House of Representatives. According to the
Constitution, the Government consists of the Chair of the Council of Ministers (i.e.
the Prime Minister), a Foreign Minister, a Minister for Foreign Trade and other
Ministers nominated by the Chair as appropriate. A Law on the Council of Ministers
(imposed by the OHR in Dec 2002), provides for a non-rotating Chairman for the full
mandate of the Assembly. Each minister has a deputy from a different ethnic group.
The number of Ministries has gradually increased: the current Government consists of
8 Ministries. Additional increases are currently being debated including the addition
of two new ministries, the Ministry of Agriculture and Ministry of Science and
Technology.

The Constitution of the Federation (Art. 4 Chapter IV B) states that ”the Government
of the FBiH (Prime Minister and 16 Ministers) shall be composed of 8 Bosniak, 5
Croat and 3 Serb Ministers. One other Minister may be nominated by the Prime
Minister from the quota of the largest constituent people. The Government shall have
a Prime Minister/President of the Government who shall have two Deputy Prime
Ministers from different constituent peoples selected from among the Ministers”.
These provisions are “transitional” until Annex 7 of the Dayton Agreement (on
Refugees and Displaced Persons) is “fully implemented”; thereafter “a minimum of
15% of the Members of the Government must come from one constituent people. A
minimum 35% of the Members of the Government must come from two constituent
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peoples, but one Member of the Government must come from the group of the
Others”. No Deputy should be from the same Constituent People as his/her Minister.
This principle, while ensuring equal representation, gives rise to some concern as the
Deputy, being from another ethnic group, may well replace his/her Minister in
Government meetings, thereby changing the ethnic balance: for this reason Deputies
are not allowed to vote in place of their Minister.

The Constitution of RS, in Art. 92 ff. states that the Government shall consist of the
Prime Minister, two Deputy Prime Ministers and Ministers. The Prime Minister and
the Deputy Prime Ministers may not be from the same constituent people. The
Government of the RS (Prime Minister and 16 Ministers) shall be composed of eight
from the ranks of the Serbs, five from the ranks of the Bosniaks and three from the
ranks of the Croat people. One Minister from the ranks of Others may be appointed by
the Prime Minister from the quota of the largest constituent people”. These provisions
are “transitional until Annex 7 of Dayton (Agreement on Refugees and Displaced
Persons) is fully implemented”; thereafter “a minimum of 15% of the Members of the
Government must come from one constituent people. A minimum 35% of the
Members of the Government must come from two constituent peoples, but one
Member of the Government must come from the group of the Others”.

Institutionalized interactions and relations between State and Entity Levels, as well as
between FBiH and Cantons, are only now beginning to emerge, though through a
great deal of difficulty. One example is the establishment of National Fiscal Council
with the task to oversee the collection of indirect tax revenues. This feature which is
common in most federal systems is regarded as a precondition for proper governance.

Integrity Framework in the Executive

Important strides have been made in ensuring adequate behaviour of those holding
executive positions at BiH central government level. Many of these changes are fairly
recent, and the following paragraphs illustrate the nature of the changes in the
legal/institutional framework over the course of the last couple of years. The kind of
transformation that is taking root offers some basis for further progress which is still
necessary in order to tip the balance strongly away from just mere satisfaction of the
legal form, towards which there is a clear tendency in the institutions of governance in
Bosnia in general at present, and especially in its executive component.

On January 24, 2003 Paddy Ashdown the then International High Representative
issued a decision enacting the Criminal Code of Bosnia and Herzegovina29. The
decision was a part of a wider justice sector reform, more of which will be said in the
forthcoming paragraphs.

The Criminal Code sets forth rules which, among others, treat the issues of corruption,
abuse of office, fraud and embezzlement in the Institutions of Bosnia and
Herzegovina.30 Should such offences be proved in the court, relevant provisions of the
Criminal Code under the Chapter 19 allow for fairly rigorous punishment not only
against those in the executive, but also against officials in the legislative and judicial
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branch of BiH Government at the state level. Sanctions include prison sentences
ranging from six months to ten years and depend on the severity of the offence and
also include forfeiture of any gifts and other benefits received by a public official who
is found to be in breach BiH Criminal Code.

Imposition of BiH Criminal Code has thus far yielded fairly tangible results as some
of the most well known political figures have been charged for having abused their
public positions on different grounds.

One such high profile case is that of the former member of the BiH Presidency who
was first forced to resign from the BiH Presidency by the international community
insisting that he take responsibility for illegal arms trade with Iraq, then was sacked
by the High Representative from his position as the Vice President of the Serb
Democratic Party (SDS) and is now in a prison cell awaiting trial for having
embezzled millions through a local bank in order to fund the hiding of Radovan
Karadzic (the notorious fugitive who is charged by the UN War Crimes Tribunal in
the Hague for being the mastermind of the crimes of genocide in BiH).

Another famous case is that of Dragan Covic, the President of Croat Democratic Party
(HDZ). He is also a former member of BiH Presidency who was removed from the
post by the High Representative after charges had been brought against him for
having allowed a local company to obtain illegal tax brakes breaks. The trial was
recently concluded and Mr. Covic sentenced to a five year prison term.

While these examples may serve to illustrate that important inroads have been made
in terms of strengthening the rule of law, as and today even those in the highest of
government echelons now have to think twice before misusing their office, there are
still many grey areas which remain to be addressed before one could say that the
system of governance in Bosnia and Herzegovina holds a strong chance of upholding
the highest standards of integrity. One such area of concern, and perhaps the most
important, is that of the conflict of interest.

However, it must be first said that important improvements have been made in this
realm as well, as public officials are today fairly restricted in terms of the number and
type of functions they may perform simultaneously while at the same time performing
a ministerial or other similar executive type function. These limitations are dictated by
the Law on Conflict of Interests in the Institutions of Government of Bosnia and
Herzegovina (LCI BiH)31 which, when entering  into force following the completion
of the general elections in Bosnia in October of 2002, constituted a huge step forward
in its own right.

Article 4 of the law defines the following incompatibilities which are the same for all
officials whether appointed or elected:

1. Serving on the management board, steering board, supervisory board,
executive board, or acting in the capacity of an authorised person of a public
enterprise is incompatible with serving the public as an elected official, an
executive officeholder or an advisor.
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2 .  Serving on the management board or directorate, or as director, of a
privatisation agency is incompatible with serving the public as an elected
official or an executive officeholder.

3. Involvement in a private enterprise under circumstances that create a conflict
of interest is incompatible with serving the public as an elected official, an
executive officeholder or an advisor.

4. The involvement of close relatives of elected officials, executive officeholders
and advisors in circumstances set out in paragraphs 1, 2 and 3 also creates
situations of conflict of interest for the official, officeholder or advisor.

Implementation the LCIBiH has significantly reduced the number of instances in
which elected or appointed officials were holding even up to a dozen incompatible
positions simultaneously. This in fact was not an entirely uncommon occurrence
during the first two rounds of post-war general elections.32 Moreover, since entering
into force 600 resignations have been tendered by individuals running for public
office.33

On the other hand, more subtle forms of conflict of interest have yet to be addressed
appropriately.  In particular what is meant here is the issue of post-ministerial
employment, which except one year long prohibition in state owned enterprises, has
not been treated in an appropriate fashion by the existing LCIBiH. The
implementation of this law is being overseen by the Central Election Commission.

Another issue which has not been given sufficient attention is that those who assume
Ministerial or other politically appointed posts in the executive branch of government
are not required by the existing legislation to dispose of their financial interests in
private companies before their ministerial appointment. It must be said however that
the LCIBiH does require officials to disclose all of their financial interests and
specifies that they are prohibited from casting a vote on the matters which concern
companies in which they or their close relatives have a disclosed financial interest.

Implementation Issues

There are a number of issues which complicate the implementation process. The
Central Election Commission (CEC) is supposed to carry out the task. However the
CEC lacks capacity to implement all of the LCIBiH provisions. In particular, this
concerns the issue of gifts and hospitality.  Although the LCIBiH does address the
issue as it stipulates that all gifts received by government officials in excess of 100
KM (used to be 50 KM) must be reported and surrendered to the CEC, to date no by-
law34 has been adopted and no gift register established which would allow for proper
implementation of this legal provision. It is also telling that there has only been one
single reported case of a public official receiving gifts in excess of the legally
mandated figure, namely “that of a lady surrendering a silk scarf and a purse”35.
Moreover, the law seems to be so confusing that there are not even two CEC members
who interpret its full text in quite the same manner. Hence, LCIBiH is not being
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implemented in what one might consider a strict manner, nor does it induce officials
to act in the spirit thereof.

6.2 Legislature

Background

Legislative authority on the State Level is vested in the bicameral Parliamentary
Assembly of BiH. Namely, the Assembly is comprised of two chambers, the House of
Representatives and the House of Peoples.

The House of Peoples has 15 Delegates, two-thirds from the Federation (including
five Croats and five Bosniaks) and one-third from the Republika Srpska (five Serbs).
The designated Croat and Bosniak Delegates from the Federation are to be selected,
respectively, by the Croat and

Bosniak Delegates to the House of Peoples of the Federation. Delegates from the
Republika Srpska are selected by the National Assembly of the Republika Srpska.
(Article IV.1 of the BiH Constitution).

The House of Representatives is comprised of 42 Members, two-thirds of which are
elected from the territory of the Federation and one-third from the territory of the
Republika Srpska. Members of the House of Representatives are directly elected from
their respective Entity. The first election was held in 1996, however, was to be
governed by Annex 3 to the Dayton Agreement, which stated that voters were
expected to vote, or be a candidate, in the place where they resided in 1991. The
purpose of this provision was to counter the effects that ethnic cleansing might have
on election results.

The Dayton Agreement requested the OSCE to adopt and put in place an election
program for BiH36 . According to the original decision of the OSCE Council, only the
first general election was to take place under OSCE supervision and in accordance
with Annex 3, and elections thereafter should be held under an election law which
was to be passed by the BiH Parliamentary Assembly. However, in the absence of
such a law, the OSCE Mission was extended: as a result, the Mission organized and
oversaw the subsequent general elections in 1998 and 2000.

An Election law was passed in late 2001.  It specified that the mandate of Members of
the House of Representatives was to be four years. The 5 October 2002 general
elections were the first to be organised by the BiH authorities while international
monitors controlled the electoral process. The municipal elections, which were held in
October 2004, were also fully organised and funded by the BiH authorities.

The Federation has a bicameral Assembly, which is comprised of the House of
Representatives and the House of Peoples. Also, within the FBiH, each Canton has a
Cantonal Legislature. The FBiH House of Representatives consists of 98 delegates,
directly elected for a 4-year mandate. A minimum number of four representatives of
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one constituent people is required to be represented (art. IV.A.1 of the FBiH
Constitution). The FBiH House of Peoples is made up of 58 delegates who are elected
for a 4-year term by the Cantonal Assemblies from among their representatives in
proportion to the ethnic structure of the population (Art. IV.A.2).

The Republika Srpska has a unicameral National Assembly consisting of 83 deputies
(Article 71 of the RS constitution). Deputies are directly elected for a four-year
mandate. The election law establishes electoral units and the system of the
distribution/allocation of mandates ensuring that all municipalities are appropriately
represented in the RS National Assembly. Moreover, according to Article 72 of the
RS Constitution, laws, other regulations or acts adopted by the vote of the National
Assembly are also to be submitted for consideration by a Council of Peoples if they
are considered to refer to vital national interests (as determined by two-thirds of one
of the caucuses in the Council of Peoples).

The composition of the Council of Peoples is to be based on parity so that each
constituent people has the same number of the representatives. The Council of
Peoples is to have 8 members from each of the constituent peoples and 4 members
from the ranks of Others, elected by the respective caucus in the National Assembly
for a four-year mandate. The assembly has been marked by rampant power struggles
often resulting in constitutional crises.

Finally, The Br_ko District too has a District Assembly.

The institutionalized protection of ethnic (“constituent peoples”) interests in the three
jurisdictions (BiH, FBiH and RS), while necessary to preserve peace and avoid
consolidating the gains of past ethnic cleansing, carries the risk of blocking and
delaying decisions.

Legislature and the Budget Process

The legislature at all levels of government has a strong formal position in the budget
process and is required to approve the budget in the final instance. This role is clearly
established by the law and the relevant legal provisions at the level of BiH institutions
are contained in the Law on the Financing of BiH Institutions.  Separate legal
frameworks concerning the budget process exist at the entity and cantonal level, as
well as in the Brcko District. In spite of a relatively sound legal framework the entire
budget process in Bosnia, and within it the part played by the Parliament, is known to
be quite weak. The most notable deficiency is the lack of obvious linkage between
policy and budget, which is in most instances even further undermined by the
parliamentary comities which lack capacity and knowledge to appropriately scrutinise
government’s budget proposals.

Another important deficiency is the fact that significant categories of public
expenditure remain outside of the budget and thus do not require legislative approval
per se. These categories include pensions, health, employment and child support funds
and road directorates. Moreover, a significant portion of donor funding remains
outside the official budget and therefore does not require legislative approval.



RNISS Bosnia and Herzegovina 2007

36

Social funds are financed from the social contributions paid from wages, while road
directorates are financed from the Indirect Taxation Authority’s Single Account as
well as from road usage fees. Still, health funds do receive support grants form the
FBiH and cantonal budgets, and in the RS this is the case also with the pension and
child support funds.

Although the funds prepare their own financial plans, and are not subjected to the
procedure of budget request submission as other budget users, social funds still need
to submit their financial plans for the approval to the Minister of Finance in both
entities. Furthermore, their financial plans are also discussed at the Government level,
and presented to the Parliament as an Annex to the budget. From next year the same
rules will be applied to the Road Directorates, which have so far been treated
completely off-budget.

There are no extra budgetary funds at the level of BiH Institutions as responsibilities
for health and pension policy lie within the entities and the Brcko District. The
combined size of these funds is quite significant and has averaged between 13 and 14
percent of the country’s GDP in the period between 1999 and 2004 excluding
transfers from the entity’s budgets.37 Moreover, a significant portion of donor funding
remains outside the official budget and therefore does not require legislative approval.

Role of Parliamentary Committees

In the final instance budget proposals are usually discussed within parliamentary
committees before they are voted on by the members of Parliament. At the state level
there are two such committees. The one within the House Representatives is called the
Budget and Finance Committee and consists of a Chairman, two Deputies and six
additional members. The House of Peoples has a six member Finance and
Administration Committee. The scope of work for each of these committees is quite
similar and in addition to scrutinizing BiH Institutions’ budget proposals entails
dealing with issues that are related to the following:

• Central Bank

• BiH external debt

• Relations with International Financial Institutions

• Economic policy

• Fiscal and debt policy

• Banking

• Reconstruction and development

• BiH institutions’ budget execution
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These two committees are also responsible for dealing with external audit reports
prepared by the state level Supreme Audit Institution (SAI) (Articles 2 and 6 of the
Law on the Auditing of the Financial Operations of the Institutions of Bosnia and
Herzegovina)38

The size of donor funding which remains outside the scope of BiH consolidated
budget remains a mystery. The fact that a fair amount of donor funding is spent
outside of the official budget can in many respects be credited to the World Bank’s
continuing opposition to channelling funds through the budget, and thus setting a
good precedent in this regard, for fear that the funds may be misappropriated, namely
used for purposes other than those for which the World Bank has given its approval.
Only the funds designated as a general budgetary support have been channelled
through the budget.

Conflict of Interests

The same rules and regulations which concern the executive branch of government
also concern the legislature. There are no separate legislative documents which apply
to this pillar only. As a result, the information contained in the previous chapter is
also applicable to this pillar. There are no registries concerning gifts or other interests
are in existence. Moreover it is important to note that there is no committee, at least at
the level of BiH Institutions, which is designated to deal with the issues of ethics and
conflict of interests.

When it comes to the issue of immunity for the members of Parliament and also those
holding executive position it is treated by the BiH Law on Immunity which was
imposed by the High Representative in 2002. The Law lays down the procedure by
which delegates and members of the Parliamentary Assembly of Bosnia and
Herzegovina may invoke immunity from both criminal and civil liability, while
members of the Presidency as well as members of the Council of Ministers of Bosnia
and Herzegovina may only invoke immunity from civil liability.39

6.3 Electoral Commission

BiH has had an independent Election Commission since 2001 when the responsibility
for the implementation of elections was transferred from the OSCE to the local
authorities.

OSCE Mission to BiH

OSCE was one of the few international institutions which were tasked with addressing
issues of integrity in the immediate post war-period.  Its mandate was:

to promote free, fair, and democratic elections and to lay the
foundation for representative government and ensure the progressive
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achievement of democratic goals throughout Bosnia and Herzegovina.
(DPA, Annex 3)

The OSCE’s Mission to BiH consisted of the Head office located in Sarajevo, four
regional and 27 field offices (over time the number has been reduced to 22) scattered
throughout the country. As of 1999 the Mission to BiH was OSCE’s single largest
budget item. To date the OSCE has spent close to 290 million euros in BiH:

OSCE Mission to BiH

Year
Annual Budget (in

€ MM)

1996 €19,7940

1997 €18,341

1998 €59,742

1999 €34,643

2000 €37,8644

2001 €25,145

2002 €19,546

2003 €19,947

2004 €19,148

2005 €18,3549

2006 €17,0450

Total: €289,24

A key aspect of OSCE’s intervention early on was setting up a Provisional Election
Commission (PEC). The PEC was established in September of 1996. It was chaired by
the OSCE Resident Ambassador and consisted also of respected members of the local
community. By 2001, when the PEC ceased to exist, it had implemented five elections
including the first post-war general elections in the fall of 1996, and also subsequent
general elections in 1998 and 2000, and finally the 1997 and 2000 municipal
elections. Since 2001 OSCE has moved on to focus on a broad range of issues.

BiH Central Election Commission

The BiH Central Election Commission (CEC) became a fully fledged local institution
in June of 2005 (i.e. representatives of the international community in BiH are no
longer members, nor key decision makers).

Since the beginning of the transfer of competencies, the BiH Central Election
Commission has implemented three rounds of successful elections, namely general
elections in October of 2002 and 2006 and municipal elections in October of 2004.
The CEC has 7 members (two Bosniaks, two Croats, two Serbs and one minority
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representative) who are appointed by Parliament for a 5 year mandate. Members are
selected out of a list of 30 nominees who are proposed by a selection panel, which is a
joint body with representatives from the members of the Commission for the
Appointment of Judges of the Court of Bosnia and Herzegovina and members of the
Election Commission of Bosnia and Herzegovina. The President is elected from
amongst the members of the CEC and a Bosniak, Serb, Croat and one minority
representative are to each perform the function of the President once for a period of
15 months over the course of a five year mandate.51

The CEC is fully financed from the Budget of BiH Institutions. The CEC has its
Secretariat which carries out operational and administrative tasks. Within the
Secretariat there is an Implementation Office tasked with investigating potential
violations of relevant provisions set forth by the Law on Conflict of Interests and is
the one lacking in capacity. Since 2002 the department has lost two directors and the
position is currently vacant.

Also attached to the CEC is an Audit Office. The Audit Office oversees the
implementation of the Law on the Financing of Political Parties and is staffed by civil
servants.

In total the CEC employs 60 people which is roughly the full staff provision
according to its Rulebook on internal organisation. The CEC has budget of KM 5.75
million (including a provision for the funding of the 2006 general elections).

6.4 Political Party Funding and Expenditure

Rules on political party funding are contained in the Law on financing of Political
Parties.52 The law has been in force since August 1, 2000. It prescribes how a political
party may fund its operations and limits the amount of money it is allowed to receive
from each individual source.

Potential sources of funding include membership fees, contributions/donations by
individuals and private entities, profit from assets owned by a political party and
budget allocations. For example, an individual wishing to make a financial
contribution to a political party may do so once a year up to amount that is equivalent
to eight average monthly salaries in Bosnia and Herzegovina (as per BiH Statistics
Agency).

Sources of donations, especially those breaching relevant legal provisions, are made
available to the general public via the publication of audit reports. These reports can
be accessed through the Central Election Commission website. As previously
mentioned, audits are carried out by auditors who are civil servants. They are hired
via open competition once a vacancy has been announced by the Civil Service
Agency. Auditors, six of them (the full staff provision is seven) who make up the
audit department attached to the CEC, carry out investigations into potential breaches
of the relevant legal provisions. Investigations/audits cannot be initiated on their own
accord as a decision in this regard has first to be made by the CEC.
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An annual report assessing financial operations of political parties must be submitted
to the Parliament.

The fact that political party finances are now being audited on a regular basis is quite
new to Bosnia (the process was initiated in 2005). Although the legislation called for
such audits to take place, civil servants hired to perform the function were initially
quite wary of the practice for fear of backlash. In this regard the US Federal Election
Commission (IFES) and Department of Justice can be credited with kick-starting the
process by way of running a series of training sessions for the auditors on how to
review political party financial reports, detect possible violations, investigate findings
and appropriately sanction those in non-compliance with the law.

Covert funding may have been regular occurrence prior to 2001, namely before the
transformation of the country’s payment system and the elimination of the Payment
Bureaux. Since then the most prominent and widely publicised case has concerned the
funding of SDS. Namely, SDS took a loan from a local commercial bank and never
paid it off. This resulted in criminal charges being filed against some of the more
prominent SDS members. The case has recently been closed and of the total of four
defendants, two have been acquitted of any wrong doing while two, including a war-
time RS Justice Minister, have been issued with multiyear prison sentences.

Some of the more regular political party mischief includes failing to submit annual
and post-election financial reports. These offences are dealt with by the CEC by
issuing fines to the political parties which commit them.

The issue of political party expenditure is covered by BiH Election Law. The law sets
a ceiling on the amount of money that can be spent during an election campaign:

No political party, coalition, list of independent candidates or
independent candidate shall, based on the number of voters announced
by the Election Commission of Bosnia and Herzegovina, spend more
than one (1) convertible mark per voter in each electoral race for the
purposes of the election campaign. (Article 15.10)

6.5 Supreme Audit Institution

Three Supreme Audit Institutions (SAIs) operate in the country, one at the level of
BiH institutions and one in each entity. There are therefore three different laws which
give the SAIs legal mandate for their operations. The respective laws had been drafted
by consultants hired by the World Bank and imposed by the OHR in the period
between 1998 and 2000. From then on the Swedish National Office (SNAO) took
over by providing technical assistance in order to facilitate the process of establishing
the SAIs and engage in capacity-building. This support has continued to this day.

The first audits were carried out towards the end of 2000 and the number of audits has
gradually increased over time with the increase in the institutional capacity and the
proficiency of the SAIs. Once audits are completed by the three SAIs, reports are to
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be submitted to their respective Parliaments in the final instance. The only difference
between the BiH and Federation SAI on the one hand and the RS SAI on the other is
that the RS SAI is only obliged to submit audit reports to Parliament while the other
two have to submit their reports also to the BiH Presidency and the Federation
President respectively. Copies of the reports are also submitted to the Minister of
Finance and to the Ministries/agencies concerned.

Moreover, a recent Peer Review conducted by OECD’s SIGMA involving the Dutch,
French and German Courts of Audit notes that:

The treatment of the reports is not settled in the Audit Laws but
normally by the Standing Orders of the parliament. In the Federation,
the report is submitted to the competent committee of parliament. It
was not clear to the peers what the nature of the debate was. Some
members of the committee held the opinion that the Auditor General is
obliged to be present during the sessions of the parliament when
reports will be discussed, but that it was not in fact the case. The
Auditor General of SAIFed has confirmed that he was constantly
present at the committees of both houses of Parliament as well as to
Parliament’s sessions. The committee deals with the audit reports
approximately two months a year. The attitude of members of
parliament towards the audit reports, either from the House of
Representatives or from the House of Peoples of the Federation, still
demonstrates a restricted understanding of the audit work, as it seemed
to the peers that they were mostly concerned with the judiciary follow-
up of the reports, including what their own investigative role could be.
In RS, the Auditor General submits the report to the Committee for
Economy and Finance of the National Assembly, and is at the same
time available to the public, namely via the internet (in principle five
days after it has been received by the Committee). In case of suspected
crimes or delicts, the reports will be sent to the Public Prosecutor. The
President of the Committee invites the Auditor General and his deputy
and the auditees to take part in the discussions of the Committee,
where the reports are said to be discussed intensively and sometimes
controversially. The Committee drafts a summary of the original report
with the main observations and proposals for further action (i.e. to
approve the report and its recommendations). The committee looks at
whether previous recommendations were followed up and requests the
auditees to produce plans for measures and activities to eliminate
deficiencies. Until now, in all cases, the committee suggested to the
parliament to agree with the audit reports. If any member of the
Committee expresses a dissenting opinion, it will be incorporated in
the summary sent by the Committee to the Assembly. So far, this has
not prevented all reports examined to be approved by the National
Assembly. (OECD-SIGMA, 2005, pp. 20-21)
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All audit reports are readily available to the general public and the media often report
on their contents.

When it comes to the state level SAI, all expenditures that fall within the purview of
the Budget of BiH Institutions are audited on a regular basis and the resultant reports
are discussed by the BiH Parliament and are readily accessible to the general public.
For the fiscal year 2006 there were 53 budget users in total (8 ministries, police,
intelligence and state border service, 12,000 strong military force, a range of agencies
and state level courts) which fell within the remit of the state level SAI. The total
funds covered amount to about 955 million KM (including the external debt servicing
portion of 288 million KM). The Central Bank budget is an exception as it is excluded
from the official Budget of the Common Institutions of BiH. As already mentioned,
donor funds are in general excluded from the budget and therefore these funds are not
monitored by the SAI.

The SAI at the level of BiH Institutions is headed by the Auditor General with a five
year mandate. He has two deputies. The SAI employs 24 staff (full staff provision is
30) who are responsible for both the financial and performance audit (not a single
performance audit has been carried out to date). Its annual budget is 1.6 million KM.

The following is the case concerning the remit of the entity level SAIs and their staff
provisions:

SAIFed has about 1,700 auditees, the Federal Budget covers more than
1 billion KM and the total budget of the cantons represents a similar
amount. Twenty-three auditors work in SAIFed and at present about
35% of the auditees are audited (but a bigger percentage in terms of
budget).The remit of SAIRS amounts to about 1,000 auditees, among
them 16 Ministries (including 70 lower budget users), 62
municipalities, 200 state companies, hospitals, schools and other
budget beneficiaries. The staff amounts to 31 persons, 3 additional
positions were about to be filled when the peer review was carried out
(in principle for performance audit). About 40 audits are carried out
each year. The RS-Audit Law has not conceded any transitional period.
But the factual situation is similar as with SAIFed. To cope with the
circumstances, SAIRS has limited both the quantity and intensity of
audits and has established its own priorities with the government
bodies being firstly audited and on a regular basis. In 2003, this
situation nearly came to a crisis point when the National Assembly
requested 6 special audits to carry out in addition to the normal work
programme. (ibid, p. 18)

All in all the remit is quite comprehensive and regarded as the best in the region
however a number of issues have yet to be resolved, namely:

To deal with their audit obligations under the law constitutes one of the
main challenges facing the three institutions now. An additional
element of complexity, in that respect will result from the continuous
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but hardly predictable transfer of responsibilities from entities to the
level of the institutions of Bosnia-Herzegovina. In order to reconcile
the legal position with daily practice, the most obvious solution would
be to increase the number of staff. However, this is not very realistic as
even an appropriate increase of personnel could not enable the SAIs to
fulfil the whole scope of present duties. For the same reasons,
outsourcing in the form of appointing private firms is not a feasible
solution either. Furthermore, the instability of the remits boundaries
between entities and BiH institutions does not make such an approach
the most viable. (ibid., p. 18)

The SAI (including those at the entity level) can be regarded as independent given a
tight scrutiny of the international community regarding the operations. This also
applies to the hiring process which so far has been based on merit. Testament to this
again can be found in the Peer Review which found the existing legal provisions
concerning financial, functional as well as personal independence of the Auditors-
General satisfactory, but with a potential for improvement.

However there are fears now on the part of auditors that the integrity of the hiring
process may be jeopardised. This especially is the case with the SAI at the level of
BiH Institutions as the mandate of its Auditor General and his two deputies is due to
expire. The reason for this is that the SAI has regularly produced fairly negative
reports about the financial management practices in the BiH Presidency and also
about its prolific spending tendencies, which in turn have been extensively publicised
in the local media. Now the Presidency has the opportunity to retaliate in light of the
negative press they have received lately and there is a strong chance that three
members of BiH Presidency will exclude the names of the Auditor General and his
two Deputies from a candidate list which is to be submitted to the Parliament for
approval. In order to preserve his integrity and avoid being humiliated one of the two
Deputies has already resigned from his post. 53

Moreover, recent attempts have been made on the parts of those implicated by the
audit reports in Republika Srpska to chastise its Auditor General as well. It must be
noted that these efforts were fended off by strong media coverage and also by the fact
that some of the more senior officials (i.e. Mrs. Cenic, former Minister of Finance) in
the Republika Srpska Government have publicly vouched for the integrity of the RS
Auditor General.

Apart from a strong public exposure the direct impact on financial management
practice at the level of BiH Institutions is difficult to ascertain. The overall impact
may not be that strong given that much of the same financial malpractice is reported
on and continues year after year. For example, many top officials in ministries and
other government agencies tend to earn multiples of their official monthly salaries
(usually through their appointments in various commissions which are subject to
special compensation arrangements). While audit reports continue to point this
problem out, nothing much has been done to date to deal with this practice. On the
other hand audit reports at the entity level and especially in Republika Srpska have
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caught the eye of the public prosecutors and thus can be said to be a positive indicator
for the times to come.

6.6 Judiciary and Prosecutors

Background

The makeup of the judicial system in Bosnia and Herzegovina is closely aligned with
the country’s constitutional structure therefore courts exist at State and Entity level
and also within the Entities and Brcko District. There are 192 courts in Bosnia and
Herzegovina in total employing some 1,018 judges or approximately 25 per 100,000
inhabitants. As for the prosecutors there are 271 of them (7 per 100,000 inhabitants).54

Reform of the judicial system in Bosnia and Herzegovina has been one of the most
prominent items on the international community’s agenda since 2000 and also
amongst the most controversial55.

The reform process started with a series of decisions by the High Representative to
amend the existing legislative framework concerning the judiciary and prosecutors
with a view to protecting their integrity and improving effectiveness with the
following implications:

• They set up judicial and prosecutorial Commissions in the Federation and
Councils in the RS. These consisted only of members of the judiciary or legal
experts chosen by the Commissions and Councils themselves, with no executive
membership, and were hence independent of the government.

• The Commissions and Councils were given a significant role in the appointment
process. They were responsible for identifying applicants suitable for
appointment and making recommendations to the appointing body. Nobody could
become a judge or prosecutor without a positive recommendation from the
relevant Commission or Council. However, under the various Constitutions, the
final power of appointment remained with the legislatures.

• In the Federation, decisions on matters involving cantonal or municipal judges
and prosecutors were made by the Federation and relevant Cantonal Commission
sitting together, not just the Cantonal Commission, thus raising the issue to Entity
level. However, cantonal laws continued to determine the qualifications and
experience required for judicial office.

• The Commissions and Councils also had certain powers in terms of discipline. In
the RS, the Councils could investigate disciplinary complaints and impose all
sanctions apart from dismissal, the power over which remained with the RSNA.
In the Federation, the power of dismissal already rested with the judiciary, in that
it was the consensus of the judges of the next highest court. The new law gave the
power of imposing other disciplinary sanctions to the relevant court president.
The Federation or relevant cantonal Commission had to be informed of
disciplinary cases and could make its own report and recommendations.

• All three laws required a one-off review by the Commissions and Councils of the
“suitability” of all sitting judges and prosecutors over an 18-month period.
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• The Federation law gave the Commissions power to make recommendations to
the relevant governments on the financial needs of the courts and prosecutors’
offices.

• The RS Law on Courts and Judicial Service provided for the establishment of
court guards to maintain peace and order in court buildings.

• The Federation law made it obligatory for judges and prosecutors to attend
continuing training courses. In the RS, it was merely their right to do so.

• Judges and prosecutors in both Entities were to receive significant salary
increases.  (IJC, 2004, pp. 9–10)

As result, in the RS for example, judges’ salaries ended up more than quadrupling. In
turn, this caused significant budgetary imbalances as the budgets for courts and
prosecutors were enough to cover only salary and other associated expenses, leaving
little or nothing for everything else (i.e. materials, equipment, maintenance etc.).
Little has changed in this regard in spite of a subsequent and more thorough
restructuring of the judiciary. According to the recently published Functional Review
of the Judicial Sector in BiH, some 85 % of the budget for courts and prosecutors
cover only salary and salary related items (EC, 2005, p.55).

In any case, when raising salary levels of judges and prosecutors and other reform
efforts did not produce quick results as originally expected, the international
community led by the OHR decided that the only way to effect some change was to
fire all of the existing judges and prosecutors and hire those who where thought to fit
the profile. The process was to be conducted via the Independent Judicial
Commission originally set up to supervise the work of the abovementioned judicial
and prosecutorial council, gauge their effectiveness and advise the High
Representative of the need for further action.56

Ultimately, the hiring and firing process was finalized in 2004 and resulted in some
20% of judges and prosecutors being removed from their posts. Part of the reason for
them not being reappointed is also to be found in the fact that the streamlining of the
system which took place in parallel with the reappointment process resulted in fewer
courts and judicial positions for which candidates could compete. The overall number
of prosecutors remained approximately the same in the light of their increased
prominence due to the reform of criminal procedure codes.

High Judicial and Prosecutorial Council

The independence of the judiciary and prosecutors is guaranteed in law and can be
said to be, by and large, respected in practice. A testament to this can be found in the
recent attempt by the newly appointed RS Government to establish a Special
Prosecution Unit to deal with the issues of organized crime. The High Judicial and
Prosecutorial Council, in turn declared the decision to be in breach of relevant legal
provisions prompting the newly appointed Special Prosecutor to resign.

The High Judicial and Prosecutorial Council (HJPC) plays a prominent role in the
newly designed system. The HJPC was transformed into a BiH institution in 2004.
The HJPC has wide-ranging powers in relation to the judiciary including the
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appointment and disciplining of judges and prosecutors. These powers pertain to all
levels of government in BiH. The relevant law sets out strict eligibility criteria for
appointment of judges and prosecutors, including a detailed application process,
detailed disclosure of personal interests, interviews, investigations, and so forth.

The HJPC consists of a total of fifteen members: eleven judges or prosecutors from
the Entities (selected by judges and prosecutors from different categories), two
attorneys (one selected by the Bar Chamber of each Entity), and two other members
(selected one by the State Parliament of Bosnia and Herzegovina and one by the
Council of Ministers).

Moreover, the judicial system now in place is such that courts do have powers to take
action against members of the executive, including the Presidency, Ministers and
Members of Parliament. Previously cited examples corroborate that this mandate is in
fact being adhered to, although, it must be said, with a significant involvement of
international judges and prosecutors who are also a part of the BiH judicial system.57

On the other hand, foreign judges and prosecutors are being gradually withdrawn
from BiH judicial system.

Whilst the reform process of the judicial system in BiH has not been finished, the
measures implemented to date have yet to yield significant results in terms of
increasing the judicial system’s efficiency as it still continues to be overwhelmed by
huge case backlogs. On the other hand there is a prevalent feeling amongst the donor
community that the reform of the judicial system has been fairly successful and that
the system in place now is much better than the one prior to these structural reforms.58

However, significant problems still remain when it comes to the management of the
reform process in the sense that there is a lack of proper coordination between donors
as well as them not being entirely transparent with the spending of their funds. The
Office of the High Representative is the only institution to date to have attempted to
track down how much money is being spent on the reform of the judicial system and
even this effort has been abandoned. Another problem also seems to be rising friction
between the local and international judges.

6.7 Civil Service

There are three separate legal acts which treat the issue of civil service in Bosnia and
Herzegovina, one at the state level or the level of Institutions of BiH, and one for each
entity, namely BiH Federation and Republika Srpska. Also there exist three separate
Civil Service Agencies (CSA) in charge with the implementation. In the case of the
state level Civil Service Agency its key competencies are defined by Article 62 of the
Law on Civil Service (Official Gazette No.12 &19/2002)59 and include the following:

• organising the hiring process of civil servants at the request of hiring institutions
(i.e. Ministries, Agencies etc.),

• establishing and managing the central register of civil servants,
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• assisting the state institutions with their organisational development and human
resource management issues (i.e. organising and coordinating training courses for
civil servants).

The state level CSA is headed by a Director who is also a civil servant and is
appointed to the position by the Council of Ministers to serve a five year term. The
CSA is staffed with an additional 15 civil servants and has an annual budget of about
KM 840,000 (approximately 420,000 euros)

Civil service reform has been high up on the agenda of the international community in
Bosnia and Herzegovina since the year 2000. It is fair to say that large sums of money
have been invested in this particular realm probably numbering tens of millions euros
to date. The figure is difficult to estimate with any precision as most donor institutions
in Bosnia and Herzegovina have funded technical assistance programmes which could
be interpreted as having something to do with civil service reform. In any case the
reform has been brought up on the government agenda as a result of significant
pressure from the international community. The legislation which underpins the
reform has been written through a programme of technical assistance funded by the
EU and today there is a range of programmes which engage in the training of civil
servants on a number of issues.

There are no specific provisions that treat the issue of bribery. However Article 14 of
the Law on Civil Service, which delineates responsibilities of a civil servant, could be
interpreted to refer to the issue of bribery as it requires that a civil servant should not
seek benefits for himself/herself or members of his/her family beyond those
prescribed by the respective law. The same provision can be interpreted to prohibit
nepotism and cronyism as well.

Moreover this legislation prohibits civil servants from taking up positions which have
been associated with their civil service post for a period of two years after the
termination of their status as a civil servant. Articles 54 through 59 of the same law
cover the matter of disciplinary procedures and possible resultant sanctions which can
be taken against civil servants including written warning and reprimand, suspension
of the right to participate in the open competitions for a period of up to two years,
punitive suspension of duties and salary for a period between two and thirty days and
in the final instance dismissal from the civil service. Since corruption is treated as a
criminal act according to domestic legislation, should a criminal procedure be
initiated against a civil servant on such grounds his suspension from the civil service
is automatic. It is however telling that to date there has been no reported case of
bribery (this concerns only the level of Institutions of BiH). Moreover, there is a
considerable fear on the part of civil servants in reporting illegal actions. Any action
is subject to a seniority rule, namely a civil servant has to report the incident to his
superior (Note: exact mechanics may differ from an institution to an institution) who
needs to establish the facts and then report this to the Secretary, who can than initiate
adequate disciplinary proceedings in instances where they are regulated by the Law
on Civil Service and its bylaws.  However, a first disciplinary hearing has yet to take
place. The issue of whistleblower protection is not raised specifically in the legislation



RNISS Bosnia and Herzegovina 2007

48

however all civil servants do enjoy a certain degree of general protection which is
granted to them by the Law on Civil Service.

As for the issue of political independence of civil servants there are only provisions in
the abovementioned law which prohibit civil servants from official membership in the
governing boards of political parties and those which prohibit them from taking orders
from political parties. There is no rule which bans a civil servant from being a
member of a political party however. Those who aspire to become civil servants are
obliged to declare that they are politically independent. However the Civil Service
Agency does not check this information and is said to have no means to do this. The
general perception is (a view also confirmed by the Civil Service Agency) that most
civil servants are actually formal members of political parties or are in some other
way politically connected (close family members etc.).

According to the same law career progress is only possible if a civil servant submits
himself/herself to open competition for a post through which he/she wishes to
advance his/her career goals. In this sense career progress could be said to be merit
based, however the very practice suggests otherwise as the national/ethnic balance has
to be maintained and often precedes all other formal criteria. Also the formal
provisions can be and are circumvented.  For instance during the official hiring
process candidates who qualify for a certain position are obliged to take an official
exam designed to test their professional skills relevant to the position they are
applying for.  The test questions can be obtained beforehand which gives the
candidate considerable added advantage over his or her competitors. Anecdotal
evidence suggests that this is indeed what takes place.

There are no official rules concerning gifts and hospitality that pertain to civil
servants. As previously mentioned the Law on Conflict of Interests concerns only
political appointees (i.e. ministers, advisers, etc.).

Finally members of public who apply for a position in the civil service only have the
right to complain regarding a hiring decision. Again, no decision has been overruled
as a result of a complaint.

Implementation of the Laws on Civil Service at both the state and entity levels while
bringing some order to the hiring process has not done away with many of the
problems which existed prior to the civil service reform. The best and brightest still
may have a difficult time getting public sector jobs especially if they are not
sufficiently acquainted with the members of hiring committees. Those who are often
get an unfair advantage by gaining access to test questions and thus end up being
hired. On the other hand the need to preserve ethnic balance is usually the most
dominant factor in deciding whether one gets the job or not. Finally, human resource
management issues are not well understood by those who are in the position to make
hiring decisions and often knowledge of the legal framework weighs more than other
potentially key competencies.
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6.8 Police

Background

The DPA delegated policing to the two Entities, and in the Federation mostly to the
cantons. After the creation of the autonomous district of Brcko following international
arbitration it too received competencies in this department and established its own
police force. Subsequently there are 14 autonomous law enforcement Agencies,
namely one centralized police force in the RS with the Ministry of Interior
headquartered in Banja Luka, the capital of the RS, one federal police force in the
Federation with rather limited competencies including complex and organized crime,
inter-cantonal crimes, anti-terrorism and VIP protection and 10 cantonal police
agencies with most policing competencies and finally the aforementioned police force
in Brcko (a city with approximately 100,000 inhabitants).

Moreover, over the years new law enforcement agencies were created at the state
level including the State Border Service (established in 2000), the Court police at all
levels, an Interpol office, and recently the State Investigation and Protection Agency
or SIPA (an FBI type of institution) as well as the state level intelligence agency
which was created following the merger of entity level intelligence agencies in 2004.
All these new national agencies, with the exception of the court police organizations,
have been integrated under the auspices of the Ministry of Public Security at the state
level (created in 2004).

The total number of police officers in the country including the support staff was
close to 23,000 in 2003.  The total spending on police in the same year amounted to
approximately KM 354 million (close to 180 million euros), or 9.2 % of the total
public expenditure in BiH. This ratio is regarded as quite high by international
standards as for example it is three times higher than in Slovenia and almost twice as
large when compared to Hungary. 60

International Assistance to Policing in BiH

Following the signing of DPA, policing in BiH has been conducted under the heavy
scrutiny of the international community. In fact, annex 11 of the DPA called for the
creation of the International Police Task Force (IPTF) to monitor, inspect, train and
advise the local law enforcement agencies. Subsequently, an UN supervised and
approximately 2,000 strong IPTF force was set up to fulfil this mandate. The DPA
also stated that the IPTF would be headed by a commissioner who would report to the
High Representative as well as the Secretary-General of the United Nations (who
created a position of Special Representative of the Secretary-General in Bosnia and
Herzegovina).

The very nature of IPTF’s mandate was initially the subject of fierce debate:

The United States’ chief negotiator, Richard Holbrooke, favoured
giving the IPTF full powers of arrest, on the grounds that the Bosnian
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police represented, in most cases, the most extreme elements within
each ethnic community. The US Pentagon, on the other hand, opposed
a strong international police mandate out of a concern that the NATO-
led Implementation Force (IFOR) would quickly become the 9-1-1
service of an intrusive yet insufficiently robust IPTF.  Ultimately, the
latter argument carried the day, leaving the IPTF as one of the weakest
links of the international community’s peacebuilding chain in Bosnia.
(Donais, 2004, p.7)

On the other hand, IFOR was unwilling to perform policing tasks therefore leaving a
considerable security gap in the early post-Dayton period and having serious
implications on both the security situation in the country and effectiveness of the
IPTF:

Unable to rely on the superior firepower of NATO’s Stabilization
Force (SFOR, which replaced IFOR at the beginning of 1997), and
incapable of eliciting professional police behaviour from their local
counterparts through moral suasion and basic training, the IPTF
struggled to make a positive impact on the security situation at a local
level. The political implications of this struggle have been profound.
Chronic local-level insecurity has been a major factor in Bosnia’s
postwar electoral experience, as the country’s nationalists have
maintained power through much of the post-Dayton period by
appealing to the fears and insecurities of their ethnic constituencies.
Community-level insecurity also explains why efforts to facilitate the
return of the ethnically cleansed to areas controlled by another ethnic
group—so-called minority returns—bore so little fruit for the first four
years of the peace process. Simply put, potential minority returnees
were justifiably suspicious of the international community’s ability, or
the willingness of the local police, to protect their basic human rights.
Those courageous enough to return were often subject to harassment,
intimidation, and violence, if not at the hands of the local police then
with their implicit blessing, as evidenced by the generalized failure to
bring to justice those guilty of crimes against minorities. (ibid, p.8)

These issues eventually led the international community to reconsider IPTF’s mandate
and give it much broader powers including the power to screen individual officers and
decertify those suspected of committing atrocities and being guilty of repeated
misconduct.  This in turn became a key tool for disciplining local police officers and
discouraging professional conduct. The IPTF mission lasted until 31 December 2002
when it was replaced by the European Union Police Mission (EUPM) with an initial
three-year mandate.

The EUPM figures strongly in the common EU Security and Defence Policy
consisting of some 500 police officers from a range of EU countries. It has an annual
budget of 38 million euros, of which 20 million euros come directly from the EU
budget61. Its mandate is expected to be extended into 2007. However, its effectiveness
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has been questioned, with the most fierce criticism coming from the International
Crisis Group:

The EUPM has interpreted its weak mandate in the narrowest possible
fashion, avoiding many responsibilities. The mission is deployed
arbitrarily and tasks police officers to design and run public
administration reform, an area where few have relevant training or
experience. It often receives under-qualified officers from contributing
countries, who lack proper training or any introduction to the mission
and many lack sufficient English, the official language of the mission.
Perhaps most damningly, Bosnian police in both entities regard the
EUPM as a laughing stock. (Lyon, 2005)

Reform Outcome

The reform of the police forces in the country remains one of the most highly
politically charged issues the country has faced to date. Parties from Republika Srpska
perceive the reform attempts as a direct attack which threatens the future of this
entity, and have hence done their utmost to drag their feet and oppose the reform
process. Although partial consensus was reached between the negotiating parties (i.e.
the key political actors in the country, alongside key representatives of the
international community) on the key principles of the reform set forth by the
European Commission, namely that all legislative and budgetary competences be
vested at State level, that there is no political interference with operational policing
and, last but not least, that functional police areas be determined by technical policing
criteria. Key disagreement remains over whether these principles mean that the Entity
police structures continue to exist in the future, a condition on which representatives
from Republika Srpska have based their cooperation on the matter. In spite of the
recent difficulties this pillar has seen some, albeit limited, improvements in recent
years62.

In particular, and as a result of a significant pressure and involvement of the
international community in this area, police forces have been partly depoliticized with
the establishment of the function of Director of Police at State and Entity level, and
within the Federation, the Cantonal level. Over the years certain formal provisions
have been put in place to ensure that Directors of Police are independent. Directors
are elected through, what is deemed as, a transparent and independent process that is
overseen by the Board for Election and Audit (each level of government has one). The
members of this board are appointed by a respective jurisdiction’s Parliament for a
period of four years. In the case of Sarajevo Canton the Board consists of seven
members, two of which are representatives of the Cantonal police force and the
remaining five regarded as having relevant expertise in the policing domain. Board
members are not allowed to be political party members. Candidates for the position of
Police Director are only considered after first consulting with representatives from the
European Police Mission in BiH (EUPM). In the final instance the Police Director
nomination is voted on by the Parliament.
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However, the extent to which Police Directors are truly independent may vary
between different levels of government. In the Federation, for example, after the
general elections in 2002 the newly appointed Minister of Interior attempted to
effectively impose his will on operational policing matters and thus undermine the
role of the Director. It was however an unsuccessful effort given that the Director was
strongly backed by the international community. Today, both the Minister and
Director are regarded as cooperative and good counterparts, although their internal
working relationship remains difficult.63 Please check you mean tenacious

6.9 Public Procurement

The adoption of new legislation towards the end of 200464 has set the stage for an
extensive reform in the area of procurement. Prior to the passing of this new
legislation procurement was deemed to be in need of significant improvement to bring
it in line with the EU Procurement Directives. In particular, two studies, one
commissioned by the World Bank65 and the other conducted on the part of the
OECD’s SIGMA66 found the procurement systems in Bosnia and Herzegovina as
deficient and a significant hindrance to country’s economic development prospects. In
particular the study by the World Bank noted that the then existing public
procurement framework suffered from the following deficiencies:

• excessive discretion allowed to public officials when making decisions about
awarding government contracts,

• the prohibitions against breaking down procurement requirements into smaller-
value lots are inadequate. This allows public purchasers to break down their
requirements in order to avoid using the most competitive procurement method,
Open Bidding,

• the absence of a specific provision against using proprietary definitions, including
brand names, to define procurement requirements,

• opaque provisions on the evaluation of bids and ineffective arrangements for the
review of bidders' complaints. (ibid. p.1)

The World Bank estimated that, as a result of these systemic deficiencies, some 27
million KM (about 13.5 million euros or an estimated 4% of the overall value of
yearly public contract awards in BiH) was being paid to bribe public officials in order
to win public sector contracts (ibid. p18). At the same time 73% of public survey
respondents were of the opinion that public contracts could not be won without
bribing a public official (ibid. p. iv).

The two studies gave a significant impetus to reform in this area, building on
previous, albeit formal, recognition by the Peace Implementation Council in 200267

that procurement reform was an important aspect of the overall economic reform in
BiH as well as a call for action in the previously mentioned Comprehensive Anti-
Corruption Strategy for BiH.
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The new legislation set the stage for significant restructuring of the procurement
systems in the country so that today there is one central procurement agency with the
mandate to supervise procurement at all levels of government in BiH, whilst
previously there was no agency at all and procurement was conducted based on an
executive decree of which most government officials were not aware. This was the
case with BiH Federation. On the other hand procurement in the other BiH entity,
namely Republika Srpska was governed by law, which, however, was also modelled
on BiH Federation decree and thus shared its weaknesses (ibid. p2).

Reform Process

The EC Delegation in Bosnia and Herzegovina took the lead by providing technical
assistance in the preparation and the implementation phase of procurement reform
which helped to carry the reform through. The reform process has been built around
the key recommendation contained in the abovementioned studies although
representatives of BiH government have also had their say in how the reform was to
proceed. In fact, the reform process is being supervised by a steering committee with
both members of international community (EC Delegation, World Bank and OHR)
and local counterparts (representatives of the state and entity Ministries of Finance).
The bulk of the reform activities at present focus on the proper implementation of BiH
Law on Public Procurement (PPL) and include capacity building measures (i.e.
support for the establishment of a BiH Agency for Public Procurement (PPA) and the
Procurement Review Body (PRB) in the form of training, provision of relevant
information etc.)

Currently, the programme of technical assistance is in its second phase and is being
provided under the umbrella of the EC CARDS Programme. The first phase which
began in 2003 lasted one year and a half with the associated cost of 1.5 million euros.
The second phase began in 2004 and is to be completed by the end of 2006. It will
have cost 2 million euros in total by the time of its completion. A third phase of
technical assistance is also envisaged and is to take place in the beginning of 2007,
however with both the price tag and the duration period being unknown at the time of
the preparation of this report. The overall aim of the technical assistance programme
is to reduce instances of corruption as well as to promote the establishment of the
efficient and rational procurement system in Bosnia and Herzegovina.

Reform Outcome

At the time of the writing of this report it is only possible to assess the formal
provisions which deal with this particular pillar. The primary reason is that the
implementation phase of the procurement reform is still in full swing and has yet to be
finalised.

Two new independent bodies, namely the Public Procurement Agency and the
Procurement Review Body have already been established, although to a varying
degree, with the overall task of monitoring the procurement process, gathering
information and ensuring compliance with the procedures and regulations of the Law.
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The Public Procurement Agency (PPA) started operations officially at the beginning
of this year. The agency is responsible for the proper implementation of the
procurement law in the entire public sector in BiH, however the PPA is not itself
responsible for handling individual tenders. That particular task is handled by the
contracting authorities (any government ministry, agency or enterprise) on their own,
although according to a set of unified procedures set forth in the PPL.

The PPA itself is responsible for the proper implementation of the BiH Public
Procurement Law, namely its main functions are in the realm of oversight, technical
assistance to contracting authorities and suppliers and publication of procurement
manuals and tender documentation. It also has the authority to propose amendments
to the existing legislation.  The PPA has a budget allocation of KM 900,00068 for 2006
and currently it is in the process of hiring staff.  The foreseen full staff provision is 21
employees including the head of the Agency.69 It is foreseen that during the
transitional period, namely until the full establishment of the Agency is attained, its
functions are performed by the Ministry of Finance and Treasury of BiH. However
the transition has not been smooth. The Ministry of Finance and Treasury is itself
considerably under capacity and is not able to perform its own mandated functions
well let alone taking on additional responsibilities. Currently, there is only one
individual dealing with numerous procurement related inquiries many of which
remain unattended.

In terms of the changes which are taking place, all tenders are now accessible by the
public. No longer is there a price tag associated with tender documentation beyond
what is necessary to cover the cost of copying and mailing the relevant documentation
to the interested parties. Previously contracting agencies used to determine a fee on an
ad-hoc basis and the system was open to abuse in this regard.  Also, the legislation
insists on all major public procurements being advertised in the BiH Official Gazette.
This rule also pertains to decisions regarding contract awards. These decisions are
also reproduced on the official website of the BiH PPA.

While there are no strict provisions which are intended to limit the extent of sole
sourcing, the legislation is said to have been designed in the spirit of satisfying
principles of fair competition.70 The law allows for a strong review process to take
place and any party considered to have a legitimate interest can initiate relevant
procedures. The review process is to be carried by a semi-judiciary body, namely the
BiH Procurement Review Body. This institution is independent and is intended to be
an effective guardian of the integrity of the BiH procurement system. However PRB
has not become fully operational and therefore is not yet in the position to deal with
complaints. During the transition period its functions are taken over by the state and
entity Ministries of Finance. The PRB is to consist of six members all of whom were
appointed by BiH Parliament in January of 2006. However, three of them have
recently resigned thus prolonging the reform process and adding to the problem of
backlog (there are 150 complaints which remain to be addressed as of the time of
writing this report). The reasons behind these resignations have partly to do with the
highly exposed nature of these positions as well as a decision of the Council of
Ministers to significantly lower the members salaries just before their appointment.
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In any case the remit of the PRB is to decide in the second instance on the appeals
filed by suppliers/bidders who have a legitimate interest in a specific public
procurement contract and are convinced that the contracting authority (any
administrative authority, public body or public enterprise at all levels of government
in BiH) has breached provisions of the BiH Public Procurement Law.

Moreover there are provisions in the legislation which call for a ‘third tier review’
which falls under the purview of BiH Court. This is the final instance in which
complaints can be addressed. Prior to matters being dealt with at this level, the law in
fact calls for a strong review procedure which any bidder has the right to initiate.

On the other hand, the PPL does not contain explicit provisions for the blacklisting of
companies proved to have engaged in illegal activities during procurement process.
However the PPL does have provisions that require companies to submit certificates
which attest their eligibility, such as a proof that the candidate has not been found
guilty by competent courts of professional misconduct within the last five years.71

The PPL also does not contain specific provisions which would prevent nepotism and
conflict of interest in public procurement. In this sense there is a separate piece of
legislation which treats the matter, namely the Law on Conflict of Interest in Bosnia
and Herzegovina. Moreover the issue of monitoring assets, incomes and life styles of
those responsible for making procurement decisions is an area which is currently
completely neglected and there is currently no legislative basis for treating this matter.

6.10 Ombudsman

The establishment of the function of the Ombudsman in Bosnia and Herzegovina is
granted by the Dayton Peace Agreement. The precise mandate of the Ombudsman is
defined by the Law on Ombudsman whose entry into force dates back to December of
2000 when it was imposed by the Office of the High Representative. The OSCE
funded the work of Ombudsman prior to the HR decision.

The BiH Ombudsman institution consists of three Ombudsmen appointed by the
House of Representatives of Bosnia and Herzegovina and by the House of Peoples of
Bosnia and Herzegovina by a two-thirds majority of each House, following a joint
proposal by the Presidency of Bosnia and Herzegovina. The entire institution has 23
staff and a budget of close to KM1.8 million.72

committed by any government body and to recommend possible remedies with the
The mandate gives it the power to investigate alleged human rights violations overall
aim of promoting good governance and rule of law in the country. Investigations can
be launched on his or her own accord as well as on the basis of received complaints.

In addition to the Ombudsman at the state level, there are Ombudsman’s offices in
each of the two entities. This however may change in the future as unification of the
Ombudsman's function in the country is one of the key requirements of BiH’s EU
Stabilisation and Association process. However, the BiH Parliament has failed to date
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to reach a consensus on the final text of the State Ombudsman Law prompting
representatives of the international community to express serious concerns about the
BiH commitment to join the EU.

Government bodies at all levels by and large cooperate with Ombudsman. The
Ministry of Human Rights and Refugees, for example, tends to respond to the
Ombudsman’s requests promptly.73 Many of these instances are recorded in the
reports which can be accessed on its website74. In the early post-war period most of
the cases related to refugee return issues (i.e. claims relating to lost property and
jobs). Today, cases tend to involve complaints regarding the issue of free access to
information.

It is at discretion of Ombudsman to refuse to pursue anonymous complaints or
complaints which are lodged more than 12 months after the facts, events or decisions
complained of. However, Ombudsman is required to register and acknowledge receipt
of the complaints submitted, whether he or she considers that they should be pursued
or not.

6.11 Investigative/Watchdog Agencies

No Anti-corruption agency has been established to date despite the commitment
expressed by the government in documents including the National Development
Strategy and the Action Plan to Fight Corruption which dates back to 2002. The
strategy proposed a range of measures such as an anticorruption agency and the
preparation of a detailed action plan, harmonisation of the relevant legislation as well
as measures to deal with the issue of internal control in the use of public funds; few of
the anti-corruption recommendations have been implemented.

6.12 Media

Background

The immediate postwar situation was characterized by complete chaos in the media,
with TV and radio stations broadcasting without recourse to any sort of regulatory
framework whatsoever. At the time, an estimated 100 TV stations and 200 radio
stations were catering to a population of slightly over 3 million. The frequency
spectrum was overcrowded to such a degree that even air-traffic was endangered.
Hate speech in many of the stations was the order of the day. This was the time that
SFOR was forced to go out into the field in order to shut down rogue stations which
were perceived to be directly undermining the peace process. The most notable
instance was the shutting down of TV Pale. Moreover:

After the war, no private broadcaster could cover its operating costs or
claim to have a major share of the viewing audience. State media were
under explicit and direct political control by the parties that had helped
plunge the country into war. State broadcasting had no genuine
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competition, and the dominant news coverage catered to nationalist
parties. (Stability Pact p. iv)

Another common occurrence was that many stations were receiving public funds in a
non transparent manner thus being heavily influenced by the ruling political
establishment. In the Federation for example ‘Bosnjacka’ TV station used to be
propped up with transfers from ‘Elektropriveda BiH’, a major utility company directly
controlled by SDA, while at the same time pretending to be a private emitter.  At the
same time, HRT, a public broadcaster of the state of Croatia, which during Tudjman’s
time had been heavily influenced by HDZ, was using two thirds of terrestrial
transmitters in BiH in order to broadcast its programmes.

The international community well understood the importance of media and can be
credited for setting in place a reform agenda for the media which over time has had a
significant impact on the media landscape and ultimately put to an end many of the
negative occurrences just mentioned. The cornerstone of media reform was a decision
to establish an Independent Media Commission (IMC) in 1997. In 2001 IMC merged
with the Telecommunications Agency to become Communications Regulatory
Agency.

Reform Funding

Following the Dayton peace accord in 1995, millions were spent in Bosnia to develop
an impartial and independent media. Assistance was provided to small media outlets
in order to help sustain them and train journalists and other media professionals.
Moreover, a significant emphasis was put on creating a regulatory structure in line
with best international practice.

Precise figures for overall donor spending on media projects in Bosnia to date are
difficult to come by and estimates are in the neighbourhood of more than US$ 100
million. According to one source, USAID and EU have alone contributed US$ 30
million and €20 million respectively in the period between 1996 and 2002.75

In an effort to turn the tide and instil a viable independent alternative to what was a
prevailing perception at the time, the compromised state/public broadcasters, foreign
donors have invested close to US$ 17 million in one media project alone, namely an
Open Broadcasting Network (OBN). The project was to serve a as sign of strong
commitment on the part of the donor community in Bosnia in establishing a truly
multiethnic broadcasting system and thus to promote the democratisation process of a
war-torn country. OBN was started in 1996 with funding from the U.S., Canada, the
European Union, Sweden and Japan as well as the Soros Foundation and the
Organization for Security and Cooperation in Europe (OSCE).

Recently, much of the media assistance in Bosnia is taking place in the context of a
regional initiative called the Stability Pact for South Eastern Europe which focuses on
three broad areas of support including economy, security and democracy, with the
media assistance being provided and coordinated under the last of the three. 76
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Media Landscape

Today there are some 600 registered print media outlets in Bosnia, although the real
number is much smaller. Of this number there are 7 daily newspapers including Avaz,
Oslobodjenje, Jutarnji List and SAN which predominantly cater to the Bosniak
auditorium. Dnevni List is read mostly by Croats while Nezavisne Novine and Glas
Srpske have mostly Serbs as their readership. Of these, Glas Srpski is the only daily
newspaper owned by the government. There is now a tendency by Nezavisne Novine
to cross the ethnic divide and cater to the readership in the entire country. The overall
market share is divided as follows:

Daily Newspapers      % of market share

Dnevni Avaz 40

Oslobodjenje 17

Vecernje novine 14

Jutarnje novine 13

Nezavisne novine 13

Jutarnji list 10

Dnevni list 10

Source: MIB 200377

Dnevni Avaz is owned by Fahruding Radoncic, a local print media mogul who also
owns the up and coming Alfa TV station and the largest printing house in the country.
Mr. Radoncic is believed to have strong ties to the Bosniak political establishement
(SDA and SBiH political parties). Mr. Zeljko Kopanja, on the other hand, is the owner
of Nezavisne Novine, a radio station and a printing house and is also believed to have
strong ties to SNSD, the strongest political party in the RS according to the recently
published 2006 general election results. In this sense BiH can be said to follow a
regional trend whereby the most influential media outlets tend to be owned by
businessmen with strong connections to the political establishement (Hrvatin and
Petkovic, 2004)78.

When it comes to print media there is also a number of weekly magazines the most
important of which (as judged by the number of copies sold) include Dani, Slobodna
Bosna, Reporter and Nedeljne Nezavisne.  All in all the print media in Bosnia remains
rather weak in light of a slow economic recovery and still prevalent ethnic divisions.

In terms of audiovisual media, there are 183 licensed broadcasters in BiH. In addition
there are state-wide public broadcasters that form the Public Broadcasting System for
BiH, including The Public Broadcasting Service of BiH (PBS BiH), Radio and
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Television of the Federation BiH (RTV FBiH) and Radio and Television of the
Republic of Srpska (RTRS).  Of the total number of broadcasters in the country, there
are 42 TV stations and 141 radio stations. 78 are publicly owned while 105 are in
private hands.  Out of that number, there are 16 public and 26 private TV stations,
whereas there are 62 public and 79 private radio stations.

The strongest players in the market, meaning the highest ratings and greatest reach,
are the entity level public broadcasters, RTV FBiH and RTRS. Currently, RTV FBiH
broadcasts on one television channel (Federal TV) and two radio channels (Radio
FBiH and Radio 202), whereas RTRS has one television and one radio channel.
PBSBiH has also gained significant momentum since being allocated its own
frequency in 2003.79   Public broadcasters at both entity and state level have several
sources of finance allowed to them under the Law on Public Broadcasting System.
This was imposed by the OHR in 2002 and subsequently adopted by the BiH
Parliament in the same year. The law provides multiple sources of funding for public
broadcasters, including subscription fees, advertising, sponsorship and direct state
funding.

The greatest challenge to the public broadcasting television channels FTV1, FTV2,
RTRS-TV and BHTV 1 comes from commercial TV networks such as Mreza Plus
and previously mentioned and the recently privatised OBN, who also are in the
position to cover close to 90% of the country’s population.  In some respects
conditions for media in Bosnia are better than in other countries in the SEE region.
The country, for example,80 is regarded as having the best media regulatory
framework when compared to other countries in the region. In this regard, the last
couple of years have brought about some important changes to how media is
regulated.

The backbone of the regulatory framework is the Constitution of BiH which grants all
its citizens the highest degree of human rights and freedoms which are internationally
recognised as such, including the right of free speech.  Moreover, the Law on free
access to information which was adopted in 2001 grants free access to information in
the domain of any public/government institution to all BiH citizens. It is the first such
legal act adopted by any of former Yugoslav Republics. Moreover, the introduction of
the Law on the Basis of the Public Broadcasting System and on the Public
Broadcasting Service of Bosnia-Herzegovina was the single most important step
towards the creation of a public-broadcasting system on both entity and state levels. It
allowed Bosnia-Herzegovina to move towards the creation of a functional dual-
broadcasting system which is intended to support the establishment of strong and
viable public broadcasters and, in parallel, a competitive commercial-broadcasting
system.

A number of institutions are in charge of making sure that media space functions as
intended. When it comes to the electronic media the most important regulatory body
in this sense is the state wide Communications Regulatory Agency (CRA), the
establishment of which is regarded as the most important contribution to media
reform by the donor community. The agency was created in 1998 under significant
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patronage of the international community and is in charge of regulating broadcasting
content and granting working permits to the electronic media. In fact, the CRA was
established by a decision of the Office of the High Representative and in the first
years of its establishment the agency was headed by a foreigner.

The role of the CRA in regulating the work of the media has expanded over the years.
Today much of the CRA’s work is based on the Law on Communications which the
Office of the High Representative enacted in 2003. The agency is run by a Director
and a Supervisory Board consisting of seven members appointed by the BiH
Parliamentary Assembly on the basis of the Council of Ministers’ recommendation.
The agency has a yearly budget of KM 5,0 million(approximately €2.5mill) and all of
its revenues are derived from its own activities, namely granting operating licences
and frequencies, and, as such, is fairly independent of political good will, or the lack
thereof.81The role of the CRA is significant in the sense that it has been a key factor in
contributing to the consolidation of the media sector. For example, through a process
of issuing long term broadcasting licences the CRA is influencing the establishment
of higher professional and technical standards which have to be adhered to if these
licences are to be extended.

As for the press, it is partly regulated by the Council on Printed Media. The Council
was formed in 1999 as a result of the common initiative of the OHR and OSCE.
However, the impact and the influence that this council has cannot be matched to that
of the CRA as its role is limited to mediation such as between citizens and chief
editors, for example.

In terms of addressing the issue of corruption the overall contribution of the media
can be said to be quite beneficial. In fact, some of the public broadcasters have
assumed a leading role in this regard. Popular TV shows such as "60 Minutes",
continuously reveal cases of bribery and corruption in the country, and do this in a
fairly non-partial manner in the sense that they raise the issue across the national and
ethnic divide. Weekly magazines have also been quite active in this regard. Namely,
weeklies such as BH Dani, Slobodna Bosna and Reporter have reported major stories
on privatization related scams, embezzlement of public funds, conflict of interest
cases and so on.

As for the overall outcome of media reform the abovementioned report by Bureau for
Policy and Program Coordination states the following:

…the emergence of a free, pluralistic media has played an instrumental
role in Bosnia’s progress toward a more democratic, stable
society….Private media now provide a range of news and opinion.
Explicit political control of broadcasting licensing has been replaced
with a transparent, non-partisan framework. Although still deeply
flawed, state broadcasters have shed the political excesses of the past.
They have non-partisan governing bodies and multiethnic editorial
staff. (ibid p. iv).



RNISS Bosnia and Herzegovina 2007

61

6.13 Civil Society

The fact that donors are willing to spend their money on civil society programs has its
basis in the widespread understanding that civil society “is a crucial agent in
influencing the political system and in providing a more solid foundation to
democratization, the rule of law and the respect of human rights” (Belloni, 2001,
p.163). In line with the spirit, civil society has been “an integral and indispensable
component of the international intervention in Bosnia” (ibid,, p.164). Hence the post
war proliferation of civil society organizations in BiH can primarily be attributed to
the emergence of donor funded programs and grants with the overall aim of creating a
firm foundation for the democratization of the war-torn country.

The kind of organizations that emerged over the years can be characterized as project
implementation units for donor funded programs, many operating under the umbrella
of larger international NGOs.  According to some counts, there are over 8000 NGOs
in BiH today:
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Table: Number and type of NGOs in BiH

Register

BiH Level

No. by

22.04.05

FBiH Level

No. by

17.02.05

RS level

No. by

21.04.05

Br_ko District

No. by

28.04.05

Associations 274 853 1614 260

Foundations 24 50 22 1

Foundations of Public Interest
(formerly called humanitarian
organisations)

1

Foreign and International
Associations 13 185 45

Foreign and International
Foundations 6

Foreign and International Non-Profit
Organisations 18

Total 336 1088 1681 261

Source: Mapping of Non-State Actors in BiH, 2005

The figures for the Federation do not take into account those registered at Cantonal
and City level. There are over 4,000 NGOs registered at this level thus bringing the
total figure for BiH to over 8,000. The huge difference between the number of NGOs
in the Federation and the RS can be attributed to the tendency of most donors to set up
their shop in the Federation and also to the fact that very little aid went to the RS in
the first couple of years after the war. On the other hand, the number of active
organizations is estimated to be much smaller ranging anywhere between 500 and
1500 (Barnes et. al. 2004, p.26).

The exact amount of money spent in the effort to build up civil society cannot be
estimated with much precision given the cross cutting nature of many donor initiatives
which might be interpreted as having a civil society premise to it. Nonetheless the
figure is likely to be in the hundreds of millions of USD. USAID alone has spent
around 20 million USD by 200482 on various projects in this realm, though
democratization through implementation of civil society programs has not been its
primary focus. When it comes to the volume of assistance provided, others have
carried much of the load including the Organization for Security and Cooperation
(OSCE) with the official mandate given to it under the GFP/DPA that included direct
responsibilities for helping BiH transform into a stable and democratic society, and
other bilateral donors and international NGOs such as the Open Society Institute.
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Given that the major areas of intervention were promotion of the advocacy role of
local civic groups and fostering citizens' participation, the overall track record is a
mixed one. The survival of most NGOs is likely to continue to be conditioned upon a
continuing inflow of aid money. Moreover very few organizations have managed to
mobilize citizen support for their activities. This however is understandable to a
degree given that the NGO institutionalization process has been driven, by and large,
by the expectations and demands of the donor community. Moreover, their
effectiveness to mobilize support and hold the government accountable for its actions
was further inhibited by the very fact that the local institutions had been “increasingly
more responsive to the international community than to local citizens” and hence “the
advocacy role of civil society would have been better exercised by pressuring
international civil servants in Bosnia rather than local political leaders” (Belloni 2001,
p.180).

Donors, however, have begun to learn their lessons and, as a result, are starting to
change their approach and focus towards programs that aim to facilitate partnership
between government institutions and the non-governmental sector while at the same
time assuming less of an interventionist role.

Positive signs started to emerge during the drafting process of the PRSP/MTDS, when
the WB insisted that civil society take an active part. The MTDS is the first such
strategic document for the development of the entire BiH which has been drafted and
adopted by local institutions.  The drafting process started in 2002 and was completed
by the end of 2003. The process was conducted through the Office of Coordinator for
the preparation of the PRSP under the direction of the Coordination Board for
Economic Development and EU Integration composed of the relevant State and Entity
ministries responsible for defining key priorities. The proposals for the priorities and
the sectoral strategies in turn were initiated by 20 different working groups composed
of representatives from all institutional levels in BiH (State, Entities, Cantons,
municipalities and Brcko District). An Academic Advisory Board was set up in order
to ensure that the voice of academic community was also heard. A number of public
debates took place throughout BiH with the aim of providing the opportunity for civil
society and individual citizens to contribute their ideas and proposals. Some NGO's
such as chambers of commerce and trade unions were directly involved in the drafting
process whilst the NGO Council took upon itself to organise and coordinate
consultations with the entire NGO sector in order to come up with concrete policy
recommendations on how to alleviate poverty in BiH (an effort supported and funded
by the Canadian International Development Agency and Oxfam). The process yielded
a set of recommendations relating to five sectors including corruption. Ultimately the
PRSP was finalised and adopted in February of 2004 alongside a General Action Plan
identifying measures to be adopted for each sector, the corresponding responsible
institution(s) and the deadlines.

6.14 Regional and Local Government

As previously indicated Bosnia and Herzegovina bears many hallmarks of a
decentralised state, with an extremely complex organisational and functional
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structure. Currently there are 142 municipalities in BiH, of which 80 are in the
Federation and the remaining 62 in the RS. In addition there is Brcko District which
enjoys a special status as it falls under neither of the two entity jurisdictions. In
contrast to the RS which has no intermediary levels of government, Federation is
further split into 10 cantons. Therefore, notes Jokay (2000):

Bosnia and Herzegovina, as of the Dayton Agreement, thus has eleven
systems of local government, ten of which—at least in the
Federation—show considerable variation in the redistribution of taxes,
the allocation of other resources and municipal tasks. In the Federation
the cantons passed local government laws derived from the state and
federal constitutions and basic laws over a three-year period, from
1996 to 1999. These canton laws have many similarities, such as
standard language and legal formulae. However, in practice similarities
in canton legislation— and in many cases up to late 1999, the lack of
canton local government legislation—led to much variation in the level
and type of services…..The cantons, similar to the entities in their
relationship with the state, are responsible for all other tasks not
explicitly assigned to the entity by the entity constitution. Thus, BiH
has two levels of federalism. One level allocates almost all functions of
the state to the two entities, and the process is repeated in the
Federation with entity functions and implicit functions granted to the
cantons.

….The final layer of extreme federalism and decentralization involves the
rights and responsibilities of local governments, called municipalities in both
entities. Namely, the constitution grants municipalities “self-rule” in all
matters delegated to them by the cantons or the RS entity. In the Federation, if
the municipality has a majority population that is different from that of the
canton as a whole, then education, culture, housing, public services, land use
planning, et cetera must be allocated to the municipal level to protect the
minority within the canton. (p.95)

The problem of arbitrary allocation of responsibilities to the municipalities has been
exacerbated by inadequate provision of funding. In fact most of the municipalities are
under-funded although the situation in the RS may appear to be somewhat better since
a larger portion of the RS budget is spent at the municipal level (15 % as compared to
the Federation which spends only 8 %).83 There have even been instances in which
Cantons would interfere in the revenue allocation process so to diminish the
municipalities’ genuine revenue source (i.e. property tax). 84

By and large, one can observe a genuine tendency by municipal government to make
a good and lasting impression on the citizens, as much of the service delivery takes
place at this level and therefore elected officials tend show more effort in delivering
on their election promises than their counterparts in higher echelons of government.
Some municipal governments have gone as far as seeking to obtain certificates in
order to attest the quality of their service provision. It remains to be seen whether this
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will facilitate a competition between municipalities when it comes to service delivery
quality.

Moreover, there is more continuity at the municipal government and some of the good
practice from before the war has been preserved. For example, if citizens are
dissatisfied with their municipal government’s performance they can organize a
referendum in order to impeach their mayor. On the other hand this is not the case
with Cantons which have been established as a result of the peace settlement between
Croats and Bosniaks in 1994 therefore have little or no tradition of governance from a
period prior to the war.

Moreover, when it comes to preserving the integrity of the local and regional
governments and ensuring transparency in their operations, changes which have been
taking place at the state and entity level have also been introduced at the local
government level, although at a much slower pace. The fact that it has been so has to
do with the donor prioritization process as well as the fact that institutions designed to
ensure transparency and accountability require a long and arduous process of capacity
building. So, in strengthening governance in BiH, donors have predominantly resorted
to a top down approach. For example, treasury reform has first been introduced at the
state and entity level and has gradually been extended to cantons and municipalities.
The same is the case with civil service reform and the introduction of external audit.
So for example, municipal books in the Federation are just now beginning to be
scrutinized by its Supreme Audit Institution. However, some of the legal provisions
that apply to state and entity officials have also been designed for local government
officials from their very inception. Although this has been the case with the conflict of
interest legislation, it is rather likely that there is less scrutiny in this regard at the
local government level given the natural inclination of the state level agencies such as
BiH Central Election Commission to focus on the issues at the central government
level and also because of the capacity issues involved (i.e. only a handful of staff).
Other legislation such as the law on free access to information have opened all of the
BiH government including local government offices to public scrutiny and according
to BiH Constitution all of the local government sessions are open to public.

Local governance issues are regulated by Laws on local-self governance. There are
two such laws in the country, namely one for the Federation and for Republika
Srpska. BiH has also ratified the European Charter on Local Self-Government in
April of 2002, however the country has failed to implement some of the key
principles which are contained in the Charter including those which concern the issue
of fiscal decentralisation.
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7. The National Integrity System: Discussion of Key Issues

7.1 Evolution of National Integrity System in Post-War BiH

Many of the reforms designed to strengthen the NIS were started well after much of
donor money had already been dispensed with for the purpose of post-war
reconstruction. Therefore one cannot speak about the evolution of the NIS having
much to do with strengthening the integrity of the reconstruction process, at least not
in the first 4-5 years after the end of the war. The most obvious reason is that the
implementation of the reconstruction programme was a definite priority for the
international community which, having entered Bosnia fairly unprepared for a long-
term and comprehensive nation building effort, ultimately ended up complicating its
tenure in Bosnia.  This is not to say that no progress was made at all during this
period.

A notable exception is the media, whose reform started as early as 1997 and bore
immediate results in terms of delimiting political influence and nationalist rhetoric
during this highly sensitive period. Other reform efforts which cannot be easily
accounted for in the context of the NIS framework have also had a strong positive
impact towards the strengthening of integrity in post-war reconstruction particularly
during the early post war period. This is especially the case with the process of
returning private property to its pre-war owners, which effectively cancelled out some
of the consequences of war. Moreover, the early reform of the monetary system with
the establishment of the independent Central Bank has prevented the executive branch
of the BiH government from behaving in an irresponsible and profligate manner.

These reforms stand in contrast with other, albeit cursory, reform attempts at the time,
especially those concerning the judiciary and prosecutors. Here, the prevalent opinion
was that by raising salaries of judges and prosecutors, the justice system would have
been made more effective and immune to corruption. The results, with the exception
of having burdened the state budget, have been piecemeal, thus prompting the
international community to search for a more of a comprehensive approach that
eventually led to the redesign of the entire justice system in the country. Discussion as
to why this particular attempt failed and why it prompted the international community
to reconsider its actions ultimately leads to a broader predicament which the
international community found itself in at the time.

What institutional-building agenda existed in the first years after the war was
essentially characterised by outright obstruction or low levels of cooperation of the
ruling political establishment, namely the three nationalist parties including HDZ,
SDA and SDS. These parties and the power structures around them, which the
international community was contending with, bore many of the hallmarks
synonymous with the “nomeklatura” system of the former USSR. Namely:

The party through its various bodies and committees controls all
significant appointments, promotions, allocation of privileges and
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dismissals.  This prerogative of selection covers all of the institutions
of State, including the legislature and judiciary, as well as managerial
positions in the economy.  The all-pervasive infiltration of public
institutions by party personnel keeps them subordinate to the party,
which maintains loyalty and discipline by excluding dissenting voices
from influential positions.  In a career to political power, individuals
may move regularly between party positions, executive offices and
management boards of socially owned enterprises. (ESI, 1999, p.4)

HDZ, SDA and SDS conveniently inherited such a system of governance from the
former Yugoslavia time and ultimately viewed it as key to preserving their power. It
is necessary to highlight this important legacy of the former communist times in order
to understand the ensuing dilemmas which have been brought about by the
international community’s efforts to tackle its misgivings. So, essentially, by focusing
on the reconstruction programme, the international community was inadvertently and
simultaneously aiding the system of governance it was ultimately hoping to do away
with. This is because, while addressing the humanitarian needs of Bosnian population,
and being quite successful in doing so, the international community has at the same
time:

….strengthened the war-time regimes and their capacity to oppose the
state-building agenda.  The rebuilding of bridges and roads, hospitals
and schools, and even the distribution of humanitarian aid, reinforced
the war-time regimes by giving them access to material resources and
by building their credibility with the local population. Local leaders
benefited materially from the aid programme through control of local
companies contracted for reconstruction work, and through the supply
of goods and rental premises to international agencies.  They benefited
politically, not just from being able to provide their constituency with
international aid, but also from the ability to direct aid according to
political criteria.  By the time the international community became
aware of the nature of the power structures it was dealing with, they
had become well entrenched and highly resistant to external influence.
(ESI, 2000, p.16)

Therefore, and in retrospect, it almost seems that much of the international agenda at
the time tended to be self-defeating in many respects. Elections, which featured
prominently on the international community’s list of items to deal with in the
immediate aftermath of the war (especially in light of the fact that there were five
elections in as many years) is a prime example:

Successive elections have left the international community in the
paradoxical position of working together with democratically
mandated parties whose interests are fundamentally at odds with the
international agenda.  In one of the sharpest ironies of the peace
process, local power structures which have made no secret of their
opposition to the state are now given constitutional authority to block
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its development.  This veto power has been used not just on inter-
ethnic questions, but on the whole range of measures on the
international agenda, from creating democratic police forces, to
establishing regulatory structures for a market economy, to tackling
public corruption. As a result the international community has faced a
choice between abandoning most of the substantive goals on its agenda
or backing away from its commitment to constitutional and democratic
process. (ibid. p.17)

These dilemmas also explain much of the subsequent change in the attitude on the
part of the international community. And whilst the international community had
slowly and eventually come to grips that more power was needed to limit influence of
the ruling political parties at the time, its evolution “has occurred haphazardly, in
response to events on the ground rather than according to a strategic vision” (ESI,
1999, p. 7). This increase in power, as exemplified by the OHR’s drive to bypass the
political process by imposing legislation and sacking public officials in an
unsystematic fashion, has ultimately led to a crisis of democracy which the OHR was
in many respect responsible for:

If the High Representative can set aside the constitution and the
democratic process in order to advance a particular policy agenda, then
why shouldn’t Bosnian politicians, if they get the chance? If the High
Representative can simultaneously be the accuser and the judge of
public officials, without due process or right of appeal, then why
should Bosnians place their faith in the judicial process? One of the
chief casualties of the Bonn powers is constitutionalism itself – the
development of a political culture in which power is subject to law.
(ESI, 2003, p. 2)

These dilemmas have been at the heart of the nation-building effort over the past 10
years and both failures and success stories need to be examined in light of it. Namely
the success of institutional reforms designed to strengthen the National Integrity
System in Bosnia needs to be evaluated according to the extent they have been
effective in diminishing the legacy of former Yugoslavia and its nomenklatura-like
system while at the same time not inhibiting progress of democracy.

This era however seems to have come to an end with the appointment of the new High
Representative. One can now observe glimpses of a transition process that is
underway, namely the one in which the post-war protectorate is being phased out and
substituted by the EU integration process. This is perhaps best exemplified by a recent
power-sharing agreement between political arch-rivals following the 2006 elections in
which it was recognized that the signing of the Stabilization and Association
Agreement with the EU was the key priority for the new government.85
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7.2 Sequencing of NIS Reforms and their Effectiveness

Many of the reforms designed to strengthen the national integrity system, which have
started around 2000 after having been called for by the Peace Implementation Council
(and subsequently stated in the context of the Comprehensive Anticorruption
Strategy) have attempted to follow a similar design:

1. Legislation gets drafted by donor-hired consultant/experts, and

2. Imposed by the OHR in the instance of significant opposition by the parties in
power and refusal of the legislature to adopt the proposed legislation in the
prescribed form, with

3. financial resources being set aside for the establishment of an implementing
body (in case thought needed and usually after the significant pressure on the
government to obey), after which

4. international and local staff gets appointed, with

5 .  seconded international experts usually running the show and eventually
transferring the role to locals.

With some minor differences this has been a standard reform precept for many of the
integrity pillars especially during the period 2000-2003. Now the model appears to
involve creating an inter-entity council of sorts (i.e Governing Council of the Indirect
Tax Authority) with international representatives to oversee the reform process.  On
the other hand there is still strong international pressure, but of a different kind. In any
case, reform results have varied between the integrity pillars.

As already mentioned media reform, has been the first clear-cut success story in light
of it having significantly undermined the political grip on the media. The success has
been guaranteed by an early recognition of the problem (media reform was initiated as
early as 1997) and the establishment of an effective and implementable regulatory
framework which to this day continues to ensure media integrity and has been highly
conducive to the overall peace process efforts86. Today the media remains fairly
uninhibited in its efforts to bring public attention to the potential and alleged cases of
corruption. Other pillars have also had their share of success in strengthening and
contributing towards the national integrity system success.

Since their establishment in 2001, the Supreme Audit Institutions have, by and large,
managed to preserve their independence and integrity. They have worked well in
tandem with the media which has taken a keen interest in reporting on their findings
regarding financial mismanagement in the public sector. However, some downsides
remain, especially in light of a quite lethargic response on the part of the executive in
addressing the SAIs recommendations.

Moreover, BiH Election System too has evolved into a strong integrity pillar as the
elections conducted under the purview of BiH Election Commission are regarded as
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free and impartial. However the design of the election system has suffered from some
misgivings especially in light of the fact that conflict of interests became a reform
issue only in 2000. By then some other important reforms such as privatization had
already begun to show signs of it going not in the direction originally foreseen. It is
rather likely that a lack of an effective regulatory framework concerning conflict of
interests has had a strong negative impact in the way privatization has been managed.
As Donais (2002) has rightly noted:

If ever there was a case for tailoring an economic reform and recovery
strategy to the specific needs of a particular country, then surely
Bosnia is it. No other transition state has faced quite the same bundle
of challenges – of simultaneously trying to build a functioning state, a
viable market economy, and a sustainable peace out of the wreckage of
nearly four years of bitter ethnic conflict – that Bosnia has. In this
context, much could have been done to improve Bosnia’s privatization
process, and to ensure that it contributed to, rather than undermined,
broader peace building and state-building efforts. (p.14)

Had the international community pursued the conflict of interest agenda as early and
as vigorously as has been the case with elections and privatization we would have
perhaps seen a different outcome in both of these reform areas.

In any case, the issue of conflict of interest has seen some progress to date however it
still remains a major weakness in the country’s election system. A notable weakness
can be spotted in the respective regulatory framework, as it seems to obscure what in
fact constitutes a breach of conflict of interest rules, especially those with respect to
financial interests, therefore leaving it open to interpretation and legal shenanigans. A
point of criticism also may be the lack of institutional capacity and readiness on the
part of the Election Commission to investigate potential cases of conflict of interest,
especially those concerning financial interests. Finally, the issue of post-employment
in the public sector (especially concerning the executive and civil service) is a non
issue. Therefore, the issue of conflict of interests remains an important weak link that
still continues to chip away at not only the election pillar but overall national integrity
system.

The reforms concerning police, prosecutors and judiciary, can also be singled out as
having been successful in many respects but have also had their share of weak spots.
Each of these pillars has managed to maintain and increase their independence in spite
of, and on occasion a fierce, political opposition, as exemplified by the fair number of
high-profile prosecution cases, some of them involving the highest ranking politicians
in the country. However, the very inertia of courts and prosecutors, as well as lenient
sentencing especially in some of the high profile cases of corruption and fraud, has
featured prominently as a weak point BiH justice system. On the other hand, this era
too may have come to an end with the recent sentencing of Dragan Covic87, the HDZ
President and a former FBiH Minister of Finance and a member of the BiH
Presidency, who has been handed down a 5 year long prison sentence for abuse of
office and official authority during the time when he was FBiH Minister of Finance.
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On a different note, it is important to bear in mind that the manner in which these
reforms have been introduced and managed have had tendency to undermine the
growth of democracy and inhibit the political process. For example, reforms of the
three pillars combined have inflated the overall cost of the justice system therefore
undermining the capacity of government to engage in a meaningful policy-making
process.88

Finally, the reform of civil service has been amongst the last donor initiated integrity
reforms and arguably the least successful. Very little good has come from this reform
beyond having merely formalized the application procedures for those willing to enter
the civil service. However, an outsider applying for a civil service job stands little
chance of being hired in spite of a seemingly rigorous application procedure. What
usually happens is that those with connections get test questions before their
competition and therefore have a considerable and undue advantage. Moreover, the
tests are designed in such a manner which tests only a candidate’s bureaucratic
propensity rather than skills that may be integral to a particular civil service post.  All
in all, the reform has had a negligible effect on the civil service culture in BiH.

What seems to be key to the Bosnian experiment is whether an institution imposed
from the outside can gain legitimacy over time.  Certain institutions such as the
Electoral Commission, the Central Bank, HJPC and the Communication Regulatory
Agency seem to suggest that this is indeed possible.
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