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SRI LANKA: THE INVESTIGATION AND INQUEST INTO THE
KILLING OF 17 AID WORKERS IN MUTTUR IN AUGUST 2006

SUMMARY

In the first week of August 2006, 17 aid workers of Action Contre la Faim (ACF) were shot
dead at close range in the grounds of the ACF office in Muttur, Sri Lanka. The killing took
place in the aftermath of a battle for control of the town between the security forces of the
Government of Sri Lanka (GoSL) and the Liberation Tigers of Tamil Eelam (LTTE).

In October 2006 the International Commission of Jurists (ICJ) appointed Mr Michael
Birnbaum QC as its observer of the inquest into the killings. He attended two inquest hearings
in Kantale, on 22 November 2006 and 7 March 2007. While in Sri Lanka he met with both
Magistrates who heard the inquest, the Criminal Investigation Department (CID), the Secretary
to the Ministry of Justice and Law Reforms, and the lawyer for the families of those killed,
amongst others. He has also analysed court records, police reports and forensic reports.

Events in Muttur in the first week of August 2006

On the evening of 1-2 August 2006 the LTTE attacked Muttur and fairly rapidly took control
of the town. The Sri Lankan security forces counter attacked. The town was shelled by both
sides and a number of civilians died. A large number of civilians fled the town. 17 Sri Lankan
staff of ACF were trapped in the town during the fighting. The ICRC and the Sri Lankan Army
were informed of the presence of the ACF staff at the ACF compound in Muttur. Attempts to
evacuate them failed. Reports that the ACF staff had been killed began to emerge mid morning
on Saturday, 5 August. On 7 August ACF staff were finally able to reach Muttur after several
attempts. They recovered the bodies of their colleagues and returned with them to Trincomalee
hospital.

It remains unclear at what point the Sri Lankan security forces regained control of Muttur. On
4 August the Daily News reported the statement of the Spokesman for the Ministry of Defence
that Muttur town was under the total control of the security forces. However, on 31 August he
was quoted in the Daily Mirror as saying that the LTTE had been in control of the area on the
morning of 4 August.

While the post mortem reports state that the victims were killed early on 4 August, the time of
death remains controversial. There is also much controversy as to who was responsible for the
killings. The Sri Lanka Monitoring Mission (SLMM) has publicly stated that there are “very
strong indications of the involvement of the security forces in the act despite their denial”. On
the other hand the GoSL accuse the LTTE of being responsible.



The observer and the ICJ express no view as to who was responsible for the killings.

The investigation

The ICJ acknowledges the inherent difficulty of investigating serious crimes such as these
killings, particularly in the context of an armed conflict, and that the CID’s investigation is
continuing.

Nevertheless, the observer found evidence of a disturbing lack of impartiality, transparency
and effectiveness of the investigation to date.

Official police reports indicate that from the outset, prior to any investigation, the police had
decided that the LTTE were responsible for the killing.

Collection of evidence has been incomplete and inadequate. In particular, the CID has not
interviewed any member of the Sri Lankan security forces, nor any Tamil, apart from the
family members of those killed.

The observer provides a detailed analysis of the documentary records relating to all the ballistic
exhibits. He suggests that there are a number of unanswered questions as to:
• the alleged finding by police of 43 ballistic exhibits at the scene;
• the description of those items (which appears to vary from one document to

another). For example, some items appear to have been described both as cartridge
cases and as bullets;

• the transmission of the ballistic exhibits from one place to another;
• the handling of the exhibits. The police did not open all ballistics exhibits in the

presence of an Australian ballistics expert as ordered by the Anuradhapura
Magistrate;

• the number of wounds to the victims found at the post mortems is substantially less
than the number of cartridge cases said to have been recovered at the scene. This is
surprising, since most of the victims appear to have been shot as they knelt or lay on
the ground.

The legality, justification and effect of the substitution of Magistrates

On 4 September, the Secretary to the Ministry of Justice and Law Reforms telephoned the

Muttur Magistrate, who had already conducted a number of hearings in the inquest, telling him

that, by order of the Judicial Service Commission (JSC), he should transmit the case to the

magistrate of Anuradhapura.

The Secretary to the Ministry of Justice and Law Reforms, during a meeting in November
2006, provided the observer with two reasons for this substitution of magistrates. First, the
police had stated that they did not know where the Muttur magistrate was and that he was not



sitting on the inquest. Therefore the case had been transmitted to the Anuradhapura Magistrate
in order to expedite the proceedings. Secondly, the Muttur Magistrate had been staying in the
Muttur police station around the time of the killings and might be a witness as to who was in
control of Muttur at that time.

The observer found no provision in Sri Lankan law that could justify the actions of the JSC and
found the substitution not to be in accordance with international standards. Whilst the
Constitution of Sri Lanka empowers the JSC to transfer judicial officers from one post to
another, it does not confer any power upon the JSC to remove a judicial officer from a case that
he has already begun to hear. Moreover the JSC has no power to direct the Secretary to the
Ministry of Justice and Law Reforms to contact a magistrate and it is no part of the Secretary’s
duty to act on behalf of the JSC.

The observer found no justification for the substitution and considered it amounted to an
unwarranted interference with the work of a judicial officer, contrary to Principle 4 of the
United Nations Basic Principles on the Independence of the Judiciary.

The observer found that both magistrates conducted the inquest with sensitivity and fairness
and that the improper substitution did not compromise their independence and impartiality.

Recommendations to the GoSL:

• Establish a team of investigators independent of the police and security forces to
investigate this crime, identify the perpetrators and report to the Attorney-General. The
Attorney-General, who has the responsibility for prosecutions in Sri Lanka, should then
ensure that those responsible are prosecuted;

• Establish a witness protection programme that could include provision of protection by
security personal not associated in any way with the Sri Lankan police or military, use
of pseudonyms for witnesses, evidence given in camera, evidence given via video link,
relocation of witnesses, including the possibility of relocation outside of Sri Lanka;

• Seriously consider reforms of the criminal justice system that could assist in ensuring
effective investigations and independent decisions about the launching of prosecutions.

• The ICJ urges the GoSL to ensure that whatever the outcome of the Commission, every
effort is made to identify and to prosecute those responsible for the killings through the
regular criminal justice system.
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SRI LANKA: THE INVESTIGATION AND INQUEST INTO THE
KILLING OF 17 AID WORKERS IN MUTTUR IN AUGUST 2006

Foreword

The International Commission of Jurists (ICJ) is a worldwide network of judges and
lawyers united in affirming international law and rule of law principles. The ICJ is present
in 70 countries across all regions of the world, including Asia.

The ICJ sends observers all over the world to observe whether legally-related proceedings
are carried out in line with national and international standards.

In October 2006, the International Commission of Jurists (ICJ) appointed Mr Michael
Birnbaum QC as its observer of the inquest into the deaths of 17 aid workers in Muttur, Sri
Lanka in the first week of August 2006.

This is the report of Mr Michael Birnbaum QC, setting out his findings and
recommendations. These findings and recommendations are endorsed by the ICJ.

Mr Michael Birnbaum QC has based this report on his observation of inquest proceedings
in Kantale, Anuradhapura on 22 November 2006 and 7 March 2007; analysis of court
records, police reports and forensic reports; and meetings with both Magistrates who heard
the inquest, the CID, the Secretary to the Ministry of Justice and Law Reforms, and the
lawyer for the families of the victims, amongst others.
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INTRODUCTION

1. Sri Lanka has suffered many years of conflict, during which the Liberation Tigers of

Tamil Eelam (LTTE) have been fighting for a separate state. The most recent ceasefire

agreed in February 2002 has broken down in all but name and since mid-2005

hostilities between the Government of Sri Lanka (the GoSL) and the LTTE have

rapidly increased. There are reports of human rights violations by both sides to the

conflict.

2. The killing of 17 aid workers in Muttur in August 2006 took place in the context of

what the GoSL refers to as “humanitarian operations” to clear the LTTE from the East.

Many have fled in the wake of the recent conflict. On 28 March 2007 the United

Nations Office for Coordination of Humanitarian Affairs stated that 308,612 people

were currently displaced in Sri Lanka1. On 16 March 2007 UNHCR reported that

152,000 of those displaced were in Batticaloa District (Eastern Sri Lanka)2.

3. Muttur is a town of about 10,000 people in North East Sri Lanka. It lies south of

Trincomalee across a bay3. The population is mainly Muslim, with a small Tamil

minority. In early August 2006 the town was under the control of the Sri Lankan

security forces. The LTTE launched an attack on the town and for a short time gained

control of it. At the latest by noon on 5 August the security forces had regained control

of the town.

4. One of the humanitarian non-governmental organisations (NGO) active in the area was

the French organisation Action Contre la Faim (ACF). It had an office in Trincomalee

and another in Muttur. During the struggle for control of Muttur 17 ACF workers who

lived in Trincomalee were stranded in Muttur because the ferry was not in service due

to the fighting and attempts to evacuate them by road failed. On 7 August the bodies of

the 17 were recovered from the compound of ACF in Muttur. All had apparently been

shot at close range. With the exception of one Muslim, all 17 were Tamils, four were

                                                  
1http://www.humanitarianinfo.org/srilanka/catalogue/ViewFile.aspx?Item=Files%5CMap%20Centre%
5CThematic%20Maps%5CIDP%20Maps%5CLK00838_SL_IDP_Access_03_V22%2028%2003%202
007.pdf
2 http://www.unhcr.org/news/NEWS/45fa70394.html
3 See Annex III for a map of Sri Lanka and Trincomalee District.
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women. A number were wearing distinctive t-shirts bearing the logo of the ACF.

Almost all the bodies were face down, side by side, just within the gates of the

compound.

5. A list of the victims giving their names age and sex is attached at Annex I.

6. There have been other recent atrocities in Sri Lanka, however this killing seemed

especially horrific because its victims were aid workers. That fact must have been

obvious to the killers4. The killings provoked international outrage and calls for the

GoSL to take firm action to identify and prosecute the killers.

7. The Muttur killings were unusual in another respect. Often there is little doubt that one

side or the other has committed a particular human rights violation. But in this case

there has been fierce controversy as to whether the killers were members of, or allied

to, the security forces or the LTTE. This in turn is linked to another question: when

were the victims killed? It seems to be common ground that there was radio contact

between the Muttur and Trincomalee Offices of ACF at about 6:10 a.m. on Friday, 4

August 2006. Some have maintained that the victims were killed shortly afterwards,

others that they could have been killed as late as the morning of 5 August. There are

conflicting claims as to when the security forces regained control of the town. This is of

great importance, because it is highly probable that the killers were members of, r

linked to, whichever military force was in control at the time of the killing. The Sri

Lanka Monitoring Mission (SLMM) has declared that there are strong indications that

security forces were responsible for the killings. The GoSL denies this and has argued

that the LTTE were responsible.

8. Sri Lankan law requires an inquest to be held into all violent deaths. The responsibility

to hold the inquest was that of magistrate of Muttur, Mr Ganesharaja, himself a Tamil.

He held a number of hearings at the Trincomalee Magistrates Court, commencing on 14

August. After several hearings he adjourned the inquest till 5 September. It was

anticipated that if the post mortem reports were available he would then be able to

deliver his decision as to the cause of death. However, on 4 September he received a

telephone call from the Secretary to the Ministry of Justice and Law Reforms (Ministry
                                                  
4 In recent months there has been increasing hostility against NGOs expressed by certain politicians
and in the media. Some employees of NGOs and international agencies have been attacked and
even killed, whilst others have been expelled. This has led some people to see the Muttur killings as
part of a concerted attack on NGOs. Whether or not this is the case is beyond the scope of this
report.
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of Justice) who told him, by order of the Judicial Services Commission, to transmit the

case to the magistrate of Anuradhapura.

9. I was informed that to substitute one magistrate for another during an inquest was quite

unprecedented. There had been no suggestion of any impropriety, unfairness or

incompetence on the part of Mr Ganesharaja. Yet it appeared that an executive decision

had been taken to replace him with another magistrate, with no reason given.

10. This turn of events was all the more worrying because in recent years there has been

mounting concern, both domestic and international, that the independence of the Sri

Lankan judiciary was under threat5.

11. The decision to change both the magistrate and the venue provoked consternation and

in particular the relatives of the victims. The earlier proceedings had been conducted by

a Tamil magistrate in Trincomalee, a town with a Tamil majority. The language of the

proceedings had been Tamil. The Anuradhapura magistrate, Mr Jinadassa, is Sinhalese.

He would conduct the proceedings in Sinhala, a language most Tamils do not

understand. Whilst an interpreter could be made available6, many Tamils have an

abiding mistrust of non-Tamil magistrates. Again the families and any Muttur based

witnesses might well be reluctant to travel to Anuradhapura, not only because it is two

hours’ journey from Trincomalee at best, but also because it has a Sinhalese majority

and they might feel unwelcome or even in danger. Furthermore, to reach Anuradhapura

from Trincomalee it is necessary to travel through several checkpoints making travel

difficult and sometime dangerous.

12. Mr Jinadassa then took over the case and commenced hearings on 20 September in

Anuradhapura. Very sensibly he decided to hold later hearings in Kantale, a town

which about 20 miles from Trincomalee district and therefore physically closer to the

homes of family members and potential witnesses 7.

                                                  
5 Sri Lanka: Failing to Protect the Rule of Law and the Independence of the Judiciary, International Bar
Association, 2001
6 The report “Judicial Independence in Sri Lanka” published in 1997 by the International
Commission of Jurists’ Centre for the Independence of Judges and Lawyers (CIJL) noted that were
serious problems in the Sri Lanka justice system for Tamil lawyers and litigants. Tamil interpreters
were often not available and few judges spoke Tamil.
7 I heard conflicting views as to whether Tamils would wish to visit a court in Kantale. But plainly
it is nearer Trincomalee and Muttur than Anuradhapura. I note also that Mr Ganesaraja was sitting
at the Kantale Court, when I went there on 24 November and I presume that some of his cases
would involve Tamils.



Sri Lanka: The Investigation and inquest into the killing of 17 aid workers in Muttur in August 2006
Report by Michael Birnbaum QC, ICJ inquest observer

April 2007 International Commission of Jurists 5

13. Meanwhile the GoSL and the Australian Government had made an agreement to enable

Australian forensic experts to observe and, if called upon, to assist the investigation.

The bodies had already been buried following initial post mortems carried out in

Trincomalee on 8 September, but 11 were exhumed. On 24 and 25 October further post

mortem examinations were carried out on the exhumed bodies, with an Australian

pathologist as observer. Seven bullets and three fragments of bullets were recovered

from a number of the bodies.

14. I attended the hearing at Kantale on 22 November. I returned to Sri Lanka for five days

in March 2007 and attended proceedings in Kantale on 7 March. On that day Mr

Jinadassa received ballistic reports from the police and declared his decision. However,

he directed that police should make further enquiries of witnesses and as to ballistics.

He adjourned the case till 25 April. Thus the formal part of the inquest is complete but

enquiries are to continue.     

15. Given the background I have described, my principal concerns as to legality would

necessarily be to examine:

(i) Whether the two magistrates had been independent, impartial and fair in

discharging their duties.

(ii) Whether the decision to substitute one magistrate for another in the course of an

inquest was lawful under Sri Lankan law and in accordance with international

standards.

(iii) Whether there was any practical necessity for the substitution.

(iv) Whether the substitution was an attempt to influence the outcome of the

proceedings.

16. Of course it is not for me to make findings as to the facts of the case or seek to identify

those responsible for this outrage. However one cannot consider the questions I have

identified in isolation from the history of the case and the general situation within the

country. The killings will undoubtedly be further investigated, in particular by a newly

appointed Presidential Commission, set up to investigate 15 extrajudicial killings,

enforced disappearances and abductions in Sri Lanka since August 2005, including the
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Muttur killings. I believe that the Commission will be assisted by a full report

identifying those facts which can be established; indicating areas of uncertainty and / or

conflict of evidence and suggesting avenues as to further investigation.

17. This report will address the following topics: the legal issues; the history in greater

detail; the inquest proceedings; the adequacy of the police investigation to date and the

legality, justification and effect of the substitution of magistrates.

THE LEGAL ISSUES

The Sri Lankan Legal System

18. It is not necessary for me to describe the system in detail. The judiciary consists of a

Supreme Court with three courts in session, a Court of Appeal with six or seven courts

in session, 25 High Courts, 77 District Courts, 92 Magistrates’ Courts and 18 Primary

Courts. Under the Constitution, the President appoints the Chief Justice, the President

of the Court of Appeal and all judges in both the Supreme Court and the Court of

Appeal. These appointments must be made with the approval of The Constitutional

Council.

19. The Constitution, as amended by the 17th Amendment of October 2001, provides that

there shall be a Judicial Service Commission (“JSC”) consisting of the Chief Justice

and two other judges of the Supreme Court appointed by the President with the

approval of the Constitutional Council, and that the Chief Justice shall be its Chairman.

Judges appointed to the JSC hold office for a period of three years but are eligible for

reappointment. All decisions are by majority, with the Chief Justice having the casting

vote. The JSC has power to appoint its own secretary who must be a senior judicial

officer of the Courts of First Instance.

20. Article 111(h) of the Amended Constitution provides:

(1) The Judicial Service Commission is hereby vested with the power to -

(a) transfer judges of the High Court;
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(b) appoint, promote, transfer, exercise disciplinary control and dismiss judicial

officers and scheduled public officers.

(2) The Commission may make -

(a) rules regarding training of Judges of the High Court, the schemes for

recruitment and training, appointment, promotion and transfer of judicial

offices and scheduled public officers;

(b) provision for such matters as are necessary or expedient for the exercise,

performance and discharge of the powers, duties and functions of the

Commission.

(3) The Chairman of the Commission or any Judge of the Supreme Court or Judge of

the Court of Appeal as the case may be, authorized by the Commission shall have

power and authority to inspect any Court of First Instance, or the records,

registers and other documents maintained in such Court, or hold such inquiry as

may be necessary.

21. Since magistrates are judicial officers, they are appointed, promoted, transferred,

disciplined and dismissed by the JSC, pursuant to Article 111(h)(1)(b).

22. As far as I am aware the JSC has not published any rules of procedure, save for some

relating to inquiries.

Inquests and Investigations

23. In Sri Lanka the law regulating inquests into deaths is contained in the Code of

Criminal Procedure Act No. 15 of 1979. Two aspects are relevant to this report: the

comparatively wide power of investigation conferred on a magistrate and his

comparatively limited powers in conducting an inquest.

24. By Section 9(b) a magistrate’s court has power (inter alia) to inquire into all offences

committed within its jurisdiction and, in all cases of violent death, to inquire into how

the deceased came by his death.
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25. Section 108 provides for the appointment of an inquirer for a particular area. Sections

109-110 give wide powers of investigation of offences to inquirers and police officers.

Section 110(4) empowers any criminal court to send for the statements recorded in any

case under enquiry or trial in that court for use, not as evidence, “but to aid it in such

inquiry or trial”. Section 124 confers a duty on a magistrate to assist the conduct of an

investigation “by making and issuing appropriate orders”.

26. As one would expect, the Code contains quite elaborate provisions as to proceedings

against named suspects. But in addition Section 138(1) provides that, even where

nobody has been accused of an offence, a magistrate may examine on oath any person

who appears to be able to speak to the facts of the case. Such examinations may be held

in private.

27. The power to hold an inquest is conferred by Section 370. Where a death has occurred

whose cause is unknown, an inquirer or magistrate must make enquiry:

“… and draw up a report of the apparent cause of death, describing such

wounds, fractures, bruises and other marks of injury as may found on the body

and such marks, objects and circumstances as in his opinion may relate to the

cause of death and stating in what manner such marks appear to have been

inflicted.”

28. In Seneviratne v AG8 Tennekoon J held that the only function of a magistrate or

enquirer, when conducting an inquest, is to establish the cause of death. Since this was,

in his view, a “non-judicial function”, a finding as to cause of death could not be

judicially reviewed.

29. The effect of all of this is that, whilst a magistrate may be proactive in making and

directing enquiries about a case of homicide, his role in regard to an inquest is limited

to a finding as to the cause of death. He would be exceeding his powers if he sought to

decide issues of culpability.

                                                  
8 S.C. 28-29/ 1967
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Independence and Impartiality

30. A number of international and regional instruments recognize that an independent and

impartial judiciary is fundamental to the administration of justice and the protection of

human rights. For example, Article 10 of the Universal Declaration on Human Rights

and Article 14 of the International Covenant on Civil and Political Rights provide for

the right to a fair and public hearing by an independent and impartial tribunal. In 1985,

the United Nations adopted the Basic Principles on the Independence of the Judiciary.

The first four principles are:

1. The independence of the judiciary shall be guaranteed by the State and

enshrined in the Constitution or the law of the country. It is the duty of

all governmental and other institutions to respect and observe the

independence of the judiciary.

2. The judiciary shall decide matters before them impartially, on the basis

of facts and in accordance with the law, without any restrictions,

improper influences, inducements, pressures, threats or interferences,

direct or indirect, from any quarter or for any reason.

3. The judiciary shall have jurisdiction over all issues of a judicial nature

and shall have exclusive authority to decide whether an issue submitted

for its decision is within its competence as defined by law.

4. There shall not be any inappropriate or unwarranted interference with

the judicial process, nor shall judicial decisions by the courts be subject

to revision. This principle is without prejudice to judicial review or to

mitigation or commutation by competent authorities of sentences

imposed by the judiciary, in accordance with the law.

31. Very similar principles, the Statement of Principles on the Independence of the

Judiciary, were adopted at a conference of Asian Chief Justices in Beijing in August

1995. Sri Lanka was represented by Justice Perera who agreed to the Principles on

behalf of the then Chief Justice G P S De Silva.

32. In 1980, the UN Secretary General requested Dr L M Singhvi to prepare a report on the

independence and impartiality of the judiciary and lawyers. The final report was
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submitted to the then UN Sub-Commission on the Prevention of Discrimination and

Protection of Minorities (the Sub-Commission) with a draft declaration which

thereafter became known as the ‘Singhvi Declaration on the Independence of Justice’.

In his report to the Sub-Commission, Dr Singhvi summarised the essential aspects of an

independent judiciary:

“Judges must be impartial and independent and free from any restrictions,

inducements, pressures, threats or interference, direct or indirect ... .The

concept of impartiality is in a sense distinct from the concept of independence.

Impartiality implies freedom from bias, prejudice and partisanship; it means

not favouring one more than another; it connotes objectivity and an absence of

affection or ill-will. To be impartial as a judge is to hold the scales even and to

adjudicate without fear or favour in order to do so.”

33. Moreover, the international jurisprudence establishes that the appearance of both

independence and impartiality is important because "what is at stake is the confidence

which the courts in a democratic society must inspire in the public."9 The applicable

test has been described in a number of ways for example: whether the public is

“reasonably entitled" to entertain doubts as to the independence or impartiality of the

tribunal10 and whether there are “legitimate grounds for fearing" that the tribunal is not

independent and impartial11.

Concerns over Judicial Independence in Sri Lanka    

34. In recent years fears have been voiced as to the independence of the Sri Lankan

judiciary. There is a worrying contrast between the relative optimism of the ICJ’s

Centre for the Independence of Judges and Lawyers (CIJL) report “Judicial

Independence in Sri Lanka” in 1997 and the International Bar Association (IBA) report

“Sri Lanka: Failing to Protect the Rule of Law and the Independence of the Judiciary”

published only four years later. The CIJL report noted a strong culture of judicial

independence over decades and gave details of a number of bold decisions by the

higher courts contrary to the submissions of the GoSL. It specifically noted that it had

not heard any complaint that the JSC’s power to dismiss and discipline magistrates had

                                                  
9  Incal v Turkey ECtHR 9 June 1988 at para 71
10 Campbell and Fell v UK 1985 E.H.R.R. 165 at para. 81
11 Langborger v Sweden 1990 12 E.H.R.R 416 at para. 35
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been abused. Indeed the authors noted that, if anything, those powers might have been

used a little more extensively than had been the case (at p50 – 53).

35. By contrast the IBA report painted a much bleaker picture. The authors stated at page 1:

“The delegation was of the view that the perception of a lack of independence

of the judiciary was in danger of becoming widespread and that it was

extremely harmful to respect for the rule of law by ordinary citizens. It was

concerned that not only is there a perception that the judiciary is not

independent, there may indeed be some basis in fact for the existence of such

a viewpoint in relation to a minority of the judiciary. There were also serious

concerns expressed about the discipline, retirement, appointment, transfer and

promotion of judges under the auspices of the Judicial Services Commission

(JSC). The delegation was not confident that the JSC is acting entirely without

outside interference.”

36. At page 23 the authors expressed concern over credible claims that judges had been

removed from the bench by the JSC or the Chief Justice without proper recourse to an

inquiry or disciplinary hearing. They cited six examples of magistrates or district judges

who had been asked or ordered to resign, demoted, transferred to a less desirable

location or denied salary increments without any enquiry or hearing by the JSC. A

number were cases where the magistrate or judge had made a ruling in favour of the

political opposition.

37. The report made a number of recommendations. These included that the President

should no longer appoint judges and that their appointment, transfer, discipline

dismissal or retirement should be determined by an accountable and transparent system.

The third recommendation was that, to ensure the independence of the JSC, its

membership should be expanded to include a range of other appointees such as

members of the independent legal profession; that appointments to the JSC should not

be made by the executive and that the method of selecting members for the JSC should

be transparent and independent. As far as I am aware none of these recommendations

has been implemented.
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THE HISTORY IN GREATER DETAIL

38. I shall try to set out the relevant history in chronological order. I have had access to a

number of documentary sources, including records of proceedings before both

magistrates, and the police and forensic reports submitted to the magistrates. These are

available as public documents. Most are either in Tamil or Sinhala and I have of course

read them only in translation. In some cases the translations are plainly imperfect. In

establishing a chronology, I have found very useful a report of the University Teachers

for Human Rights (Jaffna) (UTHR(J)) dated 7 November 2006. It contains many

references to other reports and to press cuttings. However, my use of the report for this

limited purpose does not imply any endorsement of the views it expresses as to the facts

of the case.

39. A number of people gave me very helpful information. Expatriate representatives of

ACF have confirmed that I have accurately summarised the accounts given by ACF

staff At a meeting with Mr Prathapasinghe, the Deputy Inspector General of the

Criminal Investigation Department (CID) and a number of more junior officers on 9

March 2007, I was provided with a most helpful description and chronology of the

police investigation. I was able to meet both magistrates and am grateful for their

assistance in clarifying a number of details. After my second visit a journalist, Mr Peter

Apps, gave me a very helpful account of his visit to Muttur on 5 August 2007.

40. In describing the history I shall not give the names of potential civilian witnesses; but in

every case their names are clear from the documentary record.

41. ACF is a widely respected NGO. Its headquarters are in Paris. It works in many

countries. Since 1996 it has sought to relieve the suffering of the poor and displaced of

Sri Lanka, especially in the provision of adequate sanitation and clean water. In 2006 it

had offices in a number of parts of the country, including Trincomalee and Muttur.

42. The Muttur offices of ACF were in a side street close to the centre of Muttur town. The

premises consisted of three rooms surrounded by a yard. Around the yard was a solid

perimeter wall with two wide metal chain gates. From outside the gates there was a

clear view into the yard.
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43. It appears that the LTTE attacked Muttur on the night of 1-2 August. They fairly

rapidly took control of the town, forcing local police to take refuge in the police station.

The Sri Lankan military counter attacked12. There is no doubt that the town was shelled

and that civilians died as a result. The military and the LTTE have blamed one another

for the shelling. A very large number of Muttur residents fled the town. The military

must have been substantially in control of the town by, at the latest, noon on 5 August

because at that time soldiers escorted a party of journalists into Muttur. I deal with the

issue of control in more detail below.

44. As a result of the fighting 17 Sri Lankan staff of ACF were trapped in Muttur. On 2

August ACF Trincomalee set up a system of half hourly radio contacts with them.

45. ACF reported the plight of their staff to the International Committee of the Red Cross

(ICRC) on 2 August.  ACF maintain that on 3 August they reported it to a Colonel

Abena of the Sri Lankan Army (SLA) who advised that it was better for the staff to stay

where they were during the fighting. ACF have described unsuccessful attempts to

arrange evacuation of the staff on 2 and 3 August by boat and on 4 and 5 August by

road. On 4 August their vehicles were stopped by the SLA at Pachionool and on 5

August they were stopped by the SLA at Toppour. An attempt to gain access by ferry

on 5 August failed because shelling forced it to turn back.

46. The CID told me that the last known sighting of the any ACF worker in Muttur was on

the evening of 3 August by a witness, from whom they have a statement. He claims to

have seen two of the ACF personnel outside their office.

47. ACF maintains that its last radio contact with any of its Muttur staff members was at

about 6:10 a.m. on 4 August and that the last known telephone call by any staff member

to a relative was at about 6:50 a.m.

Events of 5 August

48. A police report dated 4 October 2006 summarises a statement from a civilian. He

claimed that he saw bodies in the yard as he was going to the Cultural Centre at Muttur

on the morning of 5 August. The bodies were “swollen and smelling” and “bitten off by

animals”. The witness recounted what he had seen to another person (named in the
                                                  
12 At our meeting on 9 March the CID told me that only naval forces were involved in the counter
attack, but others have suggested that the army also participated.
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report), who telephoned ACF in Trincomalee at about 11 a.m. and told a staff member

of the deaths.

49. An earlier police report of 20 September had given a different time. It quoted an ACF

employee as saying that he had received a telephone call from a member of Muttur

Pradeshiya Sabha13 at about 5 p.m. The caller said that 15 members of ACF staff had

been killed. These two reports are not necessarily inconsistent: there might have been

two calls at different times.

50. ACF have confirmed that during 5 August rumours were circulating that their staff in

Muttur had been killed. I have not been able to establish whether any of the

Trincomalee staff actually received a telephone call giving news of the killings.

51. The first public announcement of the killings appears to have been by TamilNet which

broadcast at 2:28 p.m. that the army had killed 15 Tamil aid workers14. I have not been

able to confirm a suggested report of the killings on Sooriyan FM at about 12 noon.

52. At around noon on 5 August a party of journalists was escorted into Muttur by security

forces. They included Mr Peter Apps of Reuters, who has given me the following

account of his visit. He was notified by the Ministry of Defence on the evening of 4

August that journalists might be taken to Muttur the following day. The purpose of such

a trip would be to demonstrate that the town was once again in government hands. He

and a small team were already staying in Trincomalee. On Saturday 5 August about 20

local journalists were flown up from Colombo to the military airbase at China Bay and

then bussed to Trincomalee naval base, where he and his team joined them.  Having

waited at the base from about 9 a.m. they were taken first to the hospital in central

Trincomalee at about 10:30 a.m. to meet wounded people who had been evacuated

from Muttur by the Navy.

53. At this stage, it was unclear if they would be allowed into Muttur itself. He had the

clear impression that, whilst the authorities in Colombo were keen on letting them into
                                                  
13 As I understand it, this is the local council.
14 This report stated “Sri Lanka Army soldiers who entered the Muthur town in the early morning of
Saturday shot and killed 15 Tamil workers from Action Fiam (sic) NGO. The workers, trapped
inside their Muthur branch office residence located close to Muthur Cultural Centre, were shot and
killed at point blank range, initial reports from Muthur town said. Four of the fifteen massacred at
the residence were women workers, according to the initial reports.” See
http://www.tamilnet.com/art.html?catid=13&artid=19084
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the town, the local commanders were reluctant to allow them access. At that time, Mr

Apps assumed that this was because the battle was not entirely over. At about 1:00 p.m.

they boarded two fast attack craft, transferring in the middle of the harbour to smaller

assault boats to land on the beach at Muttur. On landing, they moved swiftly towards

the temporary Navy HQ set up in the civilian ferry terminal buildings, the naval camp

at the jetty having been left largely destroyed and burnt out. They moved around the

immediate area, observing a few dead Tamil Tigers, some destroyed buildings and dead

cattle.

54. Mr Apps interviewed the commander of the naval infantry attachment, the commander

of the Sri Lankan Special Boat Squadron detachment and also the commanding officer

of the first Battalion, Commando Regiment. All of them said that most of the Tiger

fighters had withdrawn by early on Friday but that around 20 to 30 fighters remained

moving from house to house in the Muttur suburbs firing on the military. Distant

sporadic gunfire could be heard at this time.

55. They were then handed over to the Commando Regiment for a tour of the town,

moving by foot along a road parallel to the coast in a westerly direction as far as the

police station, then coming round onto the main road past the Bank of Ceylon as far as

the hospital. They saw perhaps two to three civilians in this time. They were escorted at

all times by soldiers, although this was not surprising given the conditions. They did

not go into any of the side streets. Hence, whilst they must have passed near the ACF

compound, they did not see it. He did not detect any stench of dead bodies. As they

reached the hospital, the firing was getting closer. After a short time they were taken

back to Trincomalee.

56. He asked repeatedly about civilian casualties and was told there were around 20 dead15.

The soldiers did not mention the ACF killings.

 

57. The question arises: if the bodies had been discovered by the time of this visit, could

the officers who accompanied the journalists have been ignorant of their presence?

CHA (Consortium of Humanitarian Agencies) visit to the ACF Compound. The

photographs.

                                                  
15 Mr Apps believes this figure to be correct, if the 17 ACF victims are not taken into account.
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58. On 6 August staff of ACF in two cars, accompanied by an ICRC car, tried to get to

Muttur but were turned back by the SLA at Kallar. However, on the same day members

of the Consortium of Humanitarian Agencies (CHA), a Sri Lankan NGO, were able to

enter the town. CHA stated at paragraphs 11-15 of its very moving report:

“11. On a quick tour of the town limits including the controversial jetty, it was

evident that the town was under the total control of the GoSL.

12. There were unconfirmed reports of ACF staff in Muttur either being killed or

missing following the confrontation. Inquiries were made of the whereabouts of the

humanitarian staff from the SF personnel and the civilians. Most of the SF

personnel stated that they are not aware as they had come in as reinforcements and

were involved in consolidating their own positions and taking account of their

losses. Civilians too said that they were unaware but directed us to the office.

13. Whilst proceeding in the vehicle to the ACF office in Muttur town, a civilian in

a motorcycle informed us that the staff had been all killed and he could lead us to

the office site. On approaching the office, we came across this gruesome sight of

bodies with a very strong stench. The bodies were all face downwards on the front

lawn, seemingly lined up and shot at very close range. The sight was too much to

handle.

14. Somehow, it was felt that evidence was a necessity and to ensure that they all

are staff of ACF. The civilian who accompanied us confirmed that they are all ACF

staff. Most of the deceased were wearing ACF agency T-shirts. When inquired how

he was sure that they were all ACF staff he stated that, the bodies of others in the

town had been claimed and funeral rights done and these bodies need to be claimed

by next-of-kin of the deceased. He said he was aware of a deceased who is a

Muslim male but not from Muttur and are unable to perform funeral rights without

the authority of the family.

15. Eerie and risky, though, we went into the ACF office compound and the office

proper over and around the bodies to look for tell tales and any other evidence. The

office rooms looked as being ransacked except for the front room securely

padlocked. We counted bodies of eleven males and four females Helpless; we

withdrew with some evidence in hand. We thanked the civilian who accompanied

us and advised to take care of himself.” (emphasis supplied).
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59. CHA took a number of photographs. They appear to show 15 bodies in the yard. Their

position is such that they would have been clearly visible to passers by through the

gates. All the bodies are face down, with their arms stretched out, save for one man

lying on his side with his right arm and leg raised in the air. It appears that they were all

made to lie or kneel down before being killed.

60. There is some mystery about the number of bodies in the ACF compound. The next

day, when they were recovered by ACF personnel, there were undoubtedly 17. Yet

CHA reported only 15. Some who have studied the CHA photographs maintain that one

of them shows the feet of a 16th victim just visible on the verandah to the left16. My

scrutiny of the photographs suggests that this is a viable interpretation.  ACF report that

on the 7th there was a body next to a car. Its position was such that it would not have

been visible on the CHA photographs (which show only the bodies in the yard).

61. So it may well be that there were 17 bodies in the compound on 6 August and that

CHA, in the agonising circumstances, missed two of them Or it may be that one or two

bodies were brought into the compound after the CHA visit; although it is hard to think

of a reason why anyone would do such a thing17.

Recovery of the Bodies and the First Post Mortems

62. As far as I am aware neither the military nor the police made any attempt to remove the

bodies or to preserve the scene.

63. On 7 August a number of ACF staff in three vehicles went to Muttur from Trincomalee

to recover the bodies. The ACF account is as follows. They were escorted by

Trincomalee police as far as a bridge outside Muttur. The convoy then travelled without

police escort into the town. There they met Muttur town police at shortly before noon.

ACF maintain that the police did not assist in the recovery of the bodies, although they

video recorded the scene. It was left to the ACF staff to enter and to move the bodies.

                                                  
16  See the UTHR report at para.5.8.
17 It has been suggested (by the United States NGO Refugees International) that the additional two
bodies were found in a car and that those two victims were shot while trying to escape. To add to
the confusion the ACF website 17 has a description suggesting that all 17 were found face down
(“17 collaborateurs d’Action contre la Faim…gisant face contre terre”). My researches suggest that
both these reports were erroneous. I have been told by ACF that there were no bodies in any
vehicle.
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The ICRC had provided body bags. Using different gloves for the handling of each

body, the ACF staff loaded the bodies into the vehicles in which they had arrived and

onto the trailer of a rented tractor, which ACF had earlier kept in a warehouse at

Muttur. Three bodies were put into one ACF vehicle two into another and 12 onto the

trailer.

64. Police allegedly told the ACF staff that the LTTE had shot their colleagues. As can be

seen in the photographs taken by CHA on 6 August the premises had been looted with

documents strewn all over the offices. The victims’ mobile telephones had been stolen,

two radios had been destroyed and two motorcycles had been stolen from within the

compound.       

65. Shortly after midnight the ACF convoy arrived at the Trincomalee Hospital, where staff

assisted in the unloading of the bodies. ACF noted the presence of an observer from the

UNDP.

66. Dr Gunatunge, the Judicial Medical Officer (JMO) for Trincomalee would normally

have been called upon to conduct post mortems on bodies at the town’s hospital.

However the JMO of Anuradhapura, Dr. Waidiaratne, was appointed to conduct the

post mortems. It is unclear why he was chosen and by whom.

67. It has been widely reported that Dr Waidiaratne and his assistant had to conduct 17 post

mortems in about five or six hours without x-ray equipment or metal detection

equipment (useful for the finding of bullets)18. Nonetheless, as far as I am aware,

nobody has suggested that they did not do their work competently, given the great

difficulties which they faced.

68.  I have studied the post mortem reports. 16 of the victims had been shot in the head and

the 17th in the neck. Some of those shot in the head also had gunshot injuries to the

chest and neck. Each had been killed by rifle fire.

69. The pattern of injury may be significant. Ten of the victims appear to have been shot

only once; five had been shot twice and two had been shot three times. This is

                                                  
18 See comments of Dr Pereira Co - coordinator of JMO’s for Disaster Verification Identification,
Sunday Times of 1 September (quoted in UTHR report para. 5.1.)
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consistent with a scenario of the majority being killed as they were on the ground,

either kneeling or lying, and a minority as they tried to escape.

70. Numerous putrefactive changes were noted to each corpse and some showed maggot

infestation. In one case a victim’s left upper limb and part of the chest wall were absent

altogether. Tooth marks of carnivores were present on the skin and remaining parts of

her frock. Marks on the body of a male victim were highly suggestive of animal bites.

71. In each case the time of death was reported to be “most likely in the early morning of 4

August.” Assessment of the time of death is well recognised to be an inexact science.

Here it is likely to have been especially difficult because, on any view, the post

mortems occurred several days after the killings.

Controversies over Timings of Contact and Control

72. Many of those who have accused the security forces of carrying out the killings believe

that they were in control of Muttur by the early morning of 4 August and that they

killed the Muttur ACF staff around 7 a.m.

73. On the other hand, the UTHR report suggests that there were a number of sightings of

ACF staff during the day on 4 August that the LTTE were still moving about the town

in the morning of 4 August and that the security forces killed the ACF staff members

early on 5 August.

74. When did the security forces actually retake control of the town? A Ministry of

Defence spokesperson, Keheliya Rambukwelle has given two different accounts. On 4

August the Daily News reported his claim that the security forces were already in

control of the town19. But three weeks later he told the Daily Mirror, as reported in its

                                                  
19 The report stated “COLOMBO: The Muttur town is under the total control of the Security
Forces, Government Defence Affairs Spokesman Minister Keheliya Rambukwelle said. "The LTTE
had fired artillery and mortars towards the Defence establishments and public institutions around
1.30 a.m. on Wednesday. At present small groups of LTTE cadres are sheltered among the civilian
population and small business houses and are directing firing using small arms," the Minister told
the weekly Cabinet press briefing yesterday. The Minister categorically denied rumours and Tamil
Net reports that the Police Station was totally overrun together with three military camps in Muttur.
"This is a totally false and fabricated news item," he said. "What happened was eight Policemen on
duty at the Police post in the centre of the Muttur town vacated that spot and returned to the Police
Station. Tamil Net and some foreign news agencies created a totally false news that the Police was
totally over run to mislead the public."  This report can be accessed at
 http://www.dailynews.lk/2006/08/04/
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issue of 31 August, that the LTTE had been in control of Muttur town early on the

morning of 4 August. This report quoted him as saying:

“The JMO report states the area where this incident took place was under

LTTE control from August 2 to 5 and the killings took place either on the 3rd

night or 4th morning. So clearly the killings were carried out at a time the

LTTE controlled the area,” the minister told the Daily Mirror.20

75. The reference to the time of death is puzzling. The post mortem reports certainly do not

state that the deaths had occurred “either on the 3rd night or 4th morning.”

76. Those who argue the guilt of LTTE rely on broadcasts by TamilNet, which implied that

the LTTE was still in control of the town early on 4 August 21. They also point out that

TamilNet reported at 2:28 p.m. on 5 August that the army had killed 15 Tamil Aid

Workers. They ask how did TamilNet know of the deaths at that time?

77. Of course claims by one side or the other to have made particular gains may be

erroneous or deliberately exaggerated. Again, there may be ambiguity in terms such as

“control” of a town. One force might be said to be “in control” of a town even if its

enemy was holding on to a small part of it.

Allegations of Obstruction and the Request for International Assistance

78. Meanwhile the SLMM had been denied access to Muttur. On 6 August the Navy

cancelled SLMM transport by sea to Muttur and on 7 August the SLMM was prevented

from obtaining access to Muttur, having been stopped at Kallar Army Camp. The

SLMM complained that, whilst denying them access, the GoSL had provided escorts

for journalists wishing to visit the area. This, the SLMM alleged, was a breach of the

Ceasefire Agreement (CFA) which provided that they should be given immediate

access to areas where violations of the agreement were alleged to have taken place22.

                                                  
20 The report can be accessed at http://www.dailymirror.lk/2006/08/31/front/2.asp
21 At 4.42 am on 4 August TamilNet broadcast that the LTTE were making arrangements to ensure
safe passage of civilians out of Muttur.
See:  http://www.tamilnet.com/art.html?catid=13&artid=19061
22 See SLMM report “Major Violations of the CFA Committed by both parties in Trincomalee,
Jaffna and Vanni on 22 July  - 25 September 2006”. Published 26 September 2006.
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79. On 8 August the BBC reported that the GoSL had promised an independent

investigation into the killings. However on 12 August the head of the SLMM, Retired

Major General Ulf Henricsson alleged that the GoSL had hampered its efforts to

investigate the killings and was refusing to let its monitors visit the site.

80. It is known that the Minister for Disaster Management and Human Rights immediately

requested the Australian authorities to send a forensic team to assist the investigation.

Reports suggest that the team, including pathologists and crime scene investigators,

reached Colombo on 9 August but that it left very soon afterwards for reasons not as

yet explained by either government23.

The Early Police Investigation and the Motorcycles

81. Among the official Court records are a number of reports made by Muttur police to Mr

Ganesharaja (the Muttur Magistrate) in August and thereafter by the CID to Mr

Jinadassa (the Anuradhapura Magistrate). The CID reports are considerably more

detailed and professional than those of the local police.

82. The Muttur police wrote two reports suggesting that the LTTE were responsible for the

killings. The first is undated but appears to have been made before the post mortems.

The translation I have quotes the heading of the report thus: “List of the persons died in

the LTTE terrorist attack”. It continues:

“On 2006-08-02 LTTE terrorist attacked the Muttur police station, security

check points of police station, army camp, and navy camp. Due to this

violence there were lot of dead bodies found in close approximate to army,

navy camps, and middle of the town. I have recovered the following facts on

the above investigation.

In front of Kattiparicchan Army camp close to the Sampur Road block, there

were 9 LTTE terrorists death bodies found. Out of 9 death bodies four female

and 5 male Wear LTTE uniforms. They were dressed with gun supporters and

bullet belts. This clearly shows that they came to attack the camp. All these

                                                  
23 On 24 September Refugee International reported that the GoSL had refused to allow the
Australian team to visit the site of the killings.
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deaths bodies were spoiled and dogs were taking for food. To identify these

bodies’ public not appeared so far.

There is non government organization called Action Faim function in the

middle of Muttur town. Some of their staff found death in their office

buildings. This information we received from head quarters. we visited the

scene for investigation and found there are 17 male and female death bodies

were found and all bodies were spoiled. Action faim head office in Colombo

submitted the following names over the phone. but no one represent to

identify the bodies” .

83. There follows a list of the names of the victims and a request to the magistrate to order

post mortems.

84. An undated “additional report” began in the same vein of accusation against the LTTE:

“THE PERSONS DIED IN LTTE TERRORIST ATTACK

I, Abeyawardena, acting Inspector of police of Muttur police station, here by

report that, an inquiry was conducted  by me, in reference to an entry made by

the HQI Attached to Muttur police station, on the date of 2006-08-07.

Reference to my previous inquiry no 843/06 on the day of 2006.08.07.and in

connection with the above crime, senior supernatant of police of Trincomalee

appointed a special team of officers and already commenced the investigation.

And also relevant evidence in related to the suspects and their finger prints

were collected reconciled by finger print section. According to investigation

team, finger print of two suspects also collected. It is hard to find more

information form the public living close to this scene, because they fleeted

from Muttur area and left to Kinniya, Kantalai, and other part of the country

along with their kids, wives, Fearing of LTTE attacks. There are very few

families remain in these areas.  Magistrate’s court given a order to commence

the investigation today as soon as completing of identification of death bodies.

We pleased, appeal to court to give another date to produce the report after

finding relevant relatives, and full fill the duty. Taking care of current security

situation in area we allocated more security personnel to this purpose.
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Two motor bikes S.C.12658- Hero Honda and E.P.M.B.2543 recovered from

the scene in connection with two suspects were remanded for further

questioning. We obtain their finger prints and send to the department for

analysis, whether they were connected to this crime. We didn’t receive the

report yet. This investigation is incomplete. I request the court to fix a date to

produce these suspects in court, and issue a order to the prison officer to keep

the suspects in remand until 2006.09.08.

85. The two men arrested are named in the report. I shall call them defendant X and

defendant Y. It is unclear why X and Y were arrested and whether, for example, they

were found in possession of the motorcycles.

The alleged recovery of bullets and cartridges

86. The reports by the Muttur police do not suggest that they  examined the crime scene;

but later CID reports say that they did. However, there is some inconsistency as to what

was found. The first CID report dated 20 September refers (in the translation that I

have) to “empty cartridge cases” found by the Muttur police. There is no reference to

bullet or bullet head. However, a more detailed report of 4 October suggests that the

Muttur officers had found 30 empty cartridges and one bullet head. This latter

description is consistent with what the CID told me - that on 9 August members of the

Muttur police force went to the ACF compound and recovered 30 “empties” and one

“nose” of a bullet.

87. The CID officers told me that they examined the crime scene on 17 August24 and found

items that the local police had missed. Again there is some variation of the (translated)

descriptions. The report of 20 September states that the CID found 10 bullets and two

cartridge cases. The report of 4 October gives what may be a different description of

the recovered items: “6 bronze bullet heads, 4 grey bullet heads and 2 empty

cartridges”.  The latter description is also consistent with what the CID told me at our

meeting: that they had recovered “2 empties and 10 noses.” But are “bullets” and

“bullet heads” the same type of article?

88. The court records for 4 October show that CID officer Perara told the magistrate that

“several productions” were found when the CID conducted excavations at the site. He

                                                  
24 This was the date they gave me at our meeting.
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said that video footage and photographs had been taken. This again tallies with what the

CID told me.

89. However, if these records have been correctly translated there is a further and more

serious discrepancy. On 4 October Mr Jinadassa recorded that he had received a sealed

parcel of which he wrote:

“Permission is sought to mark the productions submitted by the Muttur police

before marking the other productions at this Court today. Submits a parcel

under sealed cover. Seals are in good order. Opened by police officers. Police

submits 30 empty cartridge covers being used by T56. The witness marks

these from P1 to P30 and submitted.

Moves that: one portion empty cartridge covers found by Muttur police to be

marked as P31.

It is also moved that a portion of 10 empty cartridge cover found by the CID

to be marked as p32 to P41.

At this inspection the CID had found 2 empty cartridge covers and move that

those to be marked as P42 and P44.”

90. Thus it appears that all the items said to have been found by either the Muttur police or

the CID were unsealed in the presence of the magistrate and that he believed them to be

“cartridge covers”, rather than any combination of cartridge covers and bullets or bullet

heads. Moreover, if the items had all been recovered on two occasions by two different

groups of officers, it is puzzling that they should all have been submitted in one

package.

91. In this context I note with concern that, according to ACF, the staff who went to

recover the bodies on 7 August did not see cartridge cases in the yard.

The SLMM allegations

92. On 30 August the SLMM issued a written statement alleging that there were “very

strong indications of the involvement of the security forces in the act despite their

denial”. It gave three reasons. Firstly, the GoSL restrictions on its movements strongly

indicated an eagerness to conceal the facts. Secondly given the presence of the security



Sri Lanka: The Investigation and inquest into the killing of 17 aid workers in Muttur in August 2006
Report by Michael Birnbaum QC, ICJ inquest observer

April 2007 International Commission of Jurists 25

forces in Muttur at the time it was highly unlikely that other groups were to blame. If

others were responsible it would be illogical for the security forces to prevent SLMM

from entering the area and making proper inquiries to find the perpetrators. Thirdly

SLMM had had “confidential conversations with highly reliable sources regarding the

party who most likely has been responsible for the act”. SLMM was “convinced that

there cannot be any other armed groups than the security forces who could actually

have been behind the act”.

93. There is surely a difference between “strong indications” that the security forces were

responsible and being “convinced” that they were. Nonetheless the SLMM report has

been taken as an unequivocal accusation against the security forces. On 4 September

GoSL announced that that there would be an International Commission of Enquiry to

investigate abductions disappearances and extrajudicial killings. It totally rejected

allegations of security force involvement in the Muttur killings and stated that it “was

awaiting the outcome of a judicial investigation with foreign experts”.

THE INQUEST PROCEEDINGS

Hearings before Mr Ganesharaja

94. The inquest hearing commenced on 14 August. Mr Ganesharaja heard from witnesses

who could identify the bodies. He continued the hearing on 15 August. He directed the

police to investigate the killings. On 29 August he heard evidence from ACF personnel

regarding the recovery of the bodies. He adjourned the inquest till 5 September.

95. On 5 September Mr Ratnavale of counsel appeared for the families of the victims. He

had been instructed on their behalf by ACF. He asked for an adjournment since

witnesses he wished to call had been unable to attend that day. Mr Ganesharaja stated

in open court that he had received a telephone call on 4 September from the Secretary

to the Ministry of Justice. His journal entry in the Court records the substance of that

call. In translation it reads:

“Honourable Suhada Gamalath Secretary to the Ministry of Justice conveyed

a message from the Secretary to the Judicial Services Commission directing

me to transmit the case to be heard by the Anuradhapura Magistrate”
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96. Mr Ganesharaja said that he now had no power to continue the inquest. Mr Ratnavale

was plainly very surprised at this turn of events. He protested against the transfer of the

case. He said that there was no justification for it. He argued that it would be very

difficult for witnesses to get to the Anuradhapura Court and that they might receive

threats if they went there. However, Mr Ganesharaja acted in accordance with the

instructions he had received from Mr Gamalath. He ordered that the case be heard by

the Anuradhapura magistrate on 20 September and sent him the case papers.

97. As far as I am aware defendants X and Y did not appear on 4 September. Mr

Ganesharaja told me that their cases were dealt with separately from the inquest. X and

Y were brought before him charged only with theft of the motorcycles25. Initially he

remanded them in custody but later, on the suggestion of the police, granted them bail.

The case against them has yet to be heard. Again it is not clear when or why the police

decided that they were no longer suspects for the killings.

Early hearings before Mr Jinadassa. The exhumations

98. On a date which I have not been able to establish Mr Jinadassa was appointed an

additional magistrate for Muttur. On 20 September he conducted a hearing of the

inquest in Anuradhapura.  He directed that the next hearing should be in Kantale on 4

October.

99. A CID report also dated 20 September stated that two bodies, those of Muttulingam

Narmathan and Matajavarasa Ketheeshwaran, had been exhumed on either 15 or the 16

September26. It is not clear who made the order for exhumation. I did not ask either of

the 2 magistrates to clarify this detail.

100. On or about 1 October27 the Ministry of Foreign Affairs announced that the Australian

Government had agreed to provide a team of foreign experts to observe the forensic

investigations into the Muttur killings and, if requested by the Attorney General, to

provide technical advice and assistance. The terms of the agreement between the two

governments were set out in a Memorandum of Uunderstanding (“MOU”).

                                                  
25 It is not clear when this occurred. No doubt the court records relating to the case of X and Y
would show the date.
26 Both dates are given in the report
27 The Asian Tribune 1 October
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101. It was anticipated (although not explicitly stated in the MOU) that Australian experts

might be asked to assist in two areas: further post mortems and ballistic examination.

102. The CID report dated 4 October stated that statements had been taken from five local

residents. Their names were given. All were Muslims. They were the witness who

claimed to have discovered the bodies28 and four others. Those four were reported to

have said that the LTTE was in control of “the area” from 3 August till the evening of 4

August.

103. On 4 October Mr Jinadassa was unable to set a date for the exhumations, as the

Australian pathologist was not yet in Sri Lanka. He tentatively fixed 13 or 14 October

for the exhumations, the precise date to be reviewed on 11 October. On 11 October he

directed that they take place on 18 October.

104. The Court records for 18 October set out in detail proceedings at three cemeteries.

Although the intention had been to exhume all 15 remaining bodies, in the event only

nine additional bodies were exhumed. Some graves could not be located.  Mr Jinadassa

recorded that some of the families of the victims were not present and that the brother

of the one Muslim victim, Abdul Jaufer, did not wish his body to be exhumed. Mr

Jinadassa decided to respect this religious objection and the body was left undisturbed.

He was plainly (and in my view quite properly) reluctant to proceed in the absence of

consent from a victim’s family.

105. On 24 and 25 October post mortems were carried out on the exhumed bodies by or

under the supervision of Dr Waidiaratne. Dr Dodds, an Australian pathologist, observed

the post mortems. The injuries noted at the first post mortems were confirmed.

Radiological examinations were carried out to detect metal within the bodies. A total of

7 bullets and 3 metal fragments were recovered from seven of the bodies.

106. On 1 November the exhumed bodies were reburied.

The Hearing of 22 November

107. On 22 November the CID submitted a further report to Mr Jinadassa. They

recommended that he hear from the five local residents mentioned in their report of 4

                                                  
28 See para. 48 above
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October. The inference may well be that the CID wanted to establish that the LTTE

controlled the town at the time of the killings. In the event those witnesses were not

called.

108. On 22 November I travelled to Kantale for the adjourned inquest proceedings. There

were three magistrates sitting at Kantale that day. The local magistrate, Mr Ranga

Dissanayake, was to hear his usual list of local cases. Mr Jinadassa was to continue the

adjourned inquest proceedings during the morning. Mr Ganesharaja was to sit in the

afternoon at Kantale because the Muttur Court was not in usable condition.

109. I had separate interviews with each of the magistrates and was received very cordially. I

discussed the inquest procedure with both Mr Ganesharaja and Mr Jinadassa.  They

were very clear about the limits of their powers when conducting an inquest. Each took

the view that he was empowered only to ascertain the cause of death and had no power

to decide culpability. For the reasons I have given I believe that they were correct in

their view.

110. Mr Jinadassa confirmed to me that all necessary evidence from civilian witnesses

relating to identification of the bodies had been taken by Mr Ganesharaja. He himself

had not summonsed any further witnesses. Both the police and counsel for the families

could provide him with names of potential further witnesses.  He told me that he would

consider calling such witnesses as were suggested. He hoped to receive the latest post

mortem reports that morning and that he would then be able to declare the cause of

death and conclude the inquest.

111. Mr Dissanayake (the Kantale magistrate) started his ordinary list. After about half an

hour he adjourned so that inquest could recommence. Mr Jinadassa then came into

court. Mr Ratnavale again appeared for the families and the police were represented by

a CID Inspector. They stood side by side and addressed the magistrate moderately and

without histrionics. From time to time they compared notes and talked to one another.

The atmosphere was one of co – operation rather than confrontation.

112. The proceedings were held partly in Sinhala and partly in English. I had the assistance

of an interpreter and have since been able to review the court record. Mr Jinadassa

conducted the hearing politely and with apparent fairness. He heard submissions from

both sides, pausing occasionally to dictate a record to a typist who sat beside him. This

would then form part of the court record.



Sri Lanka: The Investigation and inquest into the killing of 17 aid workers in Muttur in August 2006
Report by Michael Birnbaum QC, ICJ inquest observer

April 2007 International Commission of Jurists 29

113. Mr Ratnavale applied for an adjournment. He wanted the Court to be able to take into

account the expert ballistic evidence, which he anticipated would soon be available. He

wanted the opportunity to call at least one witness. He stated that an Australian

ballistics expert would soon arrive in Sri Lanka and  would be able to complete his

investigations swiftly. Mr Jinadassa acceded to his application and adjourned the case

till 29 November. He ordered that Dr Waidaratne or his representative should deliver

the exhibits recovered at the October post mortems to the Court and that there should be

a ballistics examination.

114. The Inspector asked for an order that the mobile telephone records of the victims be

made available to the police so that they could check with whom the victims had

spoken and when in the period immediately before their deaths29.

115. The translation I have of the court records for 29 November is rather confusing.

However, it is clear from later records that neither Dr Waidiaratne nor any

representative attended court to hand over the post mortem exhibits. The hearing was

again adjourned to 6 December.

116. On 6 December the post mortem exhibits were handed over to the court, but by police

rather than by any doctor. Mr Rodrigo of the CID gave evidence explaining this

unexpected turn of events. He said that he had twice told Dr Waidiaratne of the court’s

order that he should hand over the exhibits. At 7.30 am, as he was travelling from

Colombo, Dr Waidaratne had telephoned him and had asked him to come to his (Dr

Waidiaratne’s) office. He therefore went to the office where at about 9:50 a.m. the

doctor handed him a sealed parcel which he produced to the magistrate.

117. Mr Ratnavale protested that the transmission of the exhibits to the Court by police

rather than the doctor was irregular. He informed the magistrate that Australian experts

were available to assist the ballistics investigation. Mr Jinadassa ordered that

government analysts must commence their investigations and that they must open the

sealed parcels of exhibits in the presence of the Australian experts.

                                                  
29 The report of 4 October had requested such an order and had listed the relevant numbers. The
report of 22 November stated that the information provided by the mobile phone companies was
“unsatisfactory”



Sri Lanka: The Investigation and inquest into the killing of 17 aid workers in Muttur in August 2006
Report by Michael Birnbaum QC, ICJ inquest observer

April 2007 International Commission of Jurists 30

118. The case was again adjourned until 17 January. I do not have any record of the

proceedings on that date but I understand no evidence was heard. The case was

adjourned till 7 March.

The Hearing of 7 March and the Ballistic Reports

119. I was able to attend this adjourned hearing. Mr Bernard Kouchner, one of the group of

Eminent Persons observing the work of the Presidential Commission, also attended as

an observer. Inspector Perera’s report of 7 March stated that on the instructions of the

court the “court productions” numbered P1 – P5330 had been submitted to the

government analyst who had made two reports, each dated 19 February 2007. The

report requested further time to question the residents of Muttur.

120. At Court the CID produced the two ballistic reports. But they did not comply with Mr

Jinadassa’s order of 6 December in that the Australian experts had not been in any way

involved, even as observers. Mr Ratnavale protested about this. He also submitted that

the police had not made proper investigations of certain aspects of the case and in

particular the theft of the motorcycles.

121. In his ruling Mr Jinadassa noted that the failure to involve Australian experts in the

ballistics examination was a breach of his earlier order. He noted Mr Ratnavale's

complaint of inadequate investigation. However the evidence sufficed for him to

declare the cause of death of all the victims. He did so, basing his ruling in each case on

the relevant post mortem reports. He found that each victim had been killed by

automatic rifle fire. He stated that the deaths had occurred “on the morning of 4

August”31. He ordered that death certificates be issued.

122. He went on to order that further evidence be obtained from local residents and that

investigations be conducted concerning the motorcycles. He expressed concern that

witnesses might be in fear and declared himself willing to hear them in camera. He

ordered that if the MOU was still in force it should be implemented.

                                                  
30 Numbers P1 – 31 are those said to have been recovered by Muttur police, P32 – 43 those said to
have been recovered by the CID and P44 – 53 those said to have been recovered at the post
mortem. The latter had been numbered in a series from 1 – 10 at the October post mortems.
31 He did not give reasons for this conclusion. It may well be that he based it on the post mortem
reports, which stated that the time of death was “most likely” early on the morning of the 4th.
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123. I have read in translation copies of the two ballistic reports. Both were signed by two

government analysts, W D S S Goonatilike and D G Madawala.  One report dealt with

a sealed parcel sent by the Anuradhapura Magistrate’s Court on 4 October 2006. It

contained a letter from the magistrate and items P1 – 43 (the items said to have been

recovered by the Muttur police and the CID). Each of P1 – 30 and P42 – 3 was

described as “a used cartridge of 7.69 x 39 mm”. Each of P31 – P37 was described as

“a distorted bullet” and each of P38 – 41 as “a distorted bullet pivot”.

124. The report concluded that 13 of the used cartridges had been shot from one firearm, 12

from a second and three from a third. The remaining four “had been rusted and subject

to erosion” and were not in a suitable state for comparisons to be made.

125. The six distorted bullets were of the standard 7.62 x 39 mm model. The four “pivots”

corresponded to the standard pivots of 7.62 x 39 mm in weight size and shape.

126. The second report related to the contents of a sealed parcel from the Court dated 8

December 2006 again with a letter from the magistrate. The contents were described

thus:

“1  A distorted bullet

2  A portion of a distorted bullet case

3  A distorted piece of metal

4  A distorted bullet

5  A distorted piece of metal

6  A distorted bullet case

7  A distorted pivot of a bullet

8  A distorted bullet

9  A distorted bullet

10 A distorted bullet”

127. This is curious: of the seven bullets recovered at the post mortem only one was

described as deformed and another as “relatively intact” (see the table I have prepared

at Annex II). Yet in this report all are described as “distorted”32.

                                                  
32 I note also that, whereas the items in the first parcel had been described as being in the series “P1
– 43”, those in the second were not designated by “P” numbers. I do not know whether this is
simply an omission or a significant discrepancy.
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128. The five “distorted bullets” were described as being in an unsuitable state for

comparison. Each of them “by weight size and shape corresponded to the model of a

7.62 x 39 mm standard of cartridge”. I am not sure what this means. However it

suggests that the experts were unsure what type of ammunition it was. Again I find this

very surprising, even if the bullets were distorted.

129. Generally the reports struck me as lacking in detail and in sufficient reasoning to

support the conclusions reached.

THE LEGALITY, JUSTIFICATION AND EFFECT OF THE SUBSTITUTION OF

MAGISTRATES.

Interview with Mr Suhada K. Gamalath, Secretary to the Ministry of Justice

130. I was anxious to meet with representatives of both the Ministry of Justice and the JSC.

Attempts to arrange meetings with the JSC during my first visit and with the Chief

Justice during my second were unsuccessful.

131. Fortunately Mr Gamalath, the secretary to the Ministry, was able to see me during my

first visit on 24 November 2006 and was very generous with his time. He gave me two

reasons for the decision to substitute one magistrate for another. First, the Sri Lankan

authorities had been anxious to conclude the inquest expeditiously. The international

community was pressing them to do so. A meeting had taken place, attended by police,

representatives of the Ministry of Justice and the Ministry of Human Rights (to which

he was also Secretary). The police had told the meeting that they did not know where

the Muttur magistrate, Mr Ganesharaja, was and that he was not sitting on the inquest.

Mr Gamalath said that he had been very concerned about this situation. He informed

the JSC. He was told by the JSC that the Anuradhapura magistrate would now deal with

the case. At the request of the JSC he had called Mr Ganesharaja to tell him of the

decision. He did not say to whom he had spoken at the JSC and I did not ask him.

132. Secondly, police had informed him that in early August Mr Ganesharaja had been

staying at the Muttur police station for his own protection. The police thought that he

might be able to give evidence as to who was in control of Muttur at the time of the
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killings. If this was so, then in their view he should not be hearing the case because he

was potentially a witness as to relevant events.

133. I asked if there was any document recording the decision of the JSC. He said that there

was. I asked if I could see it. He said I could not because it was confidential. He assured

me that there had been no intention to manipulate the proceedings. In my presence he

made telephone calls to two officials of the JSC and briefly discussed with each the

relevant events. He told me that the JSC officials had confirmed his recollection of

events.

The Independence, Impartiality and Fairness of the Magistrates

134. Nobody I spoke to suggested that either magistrate had acted in any way that was

improper. Indeed everyone had been impressed by their conduct. Both the court records

and my own interviews with them showed that each had exercised his independent

judgment and had behaved impartially and fairly. I was particularly impressed by the

care which they had taken to assist the families of the victims and to give effect to their

wishes so far as they properly could. Mr Ganesharaja was widely praised for his

humanity and consideration towards the families. In the early hearings they had not

been represented. He had suggested to them that they should have a lawyer. This was a

wise decision. It gave them the opportunity of professional advice and assistance. It

meant also that any risk that an important point might be missed was minimised.

135. Mr Jinadassa appears to have exercised sound judgment with regard to the

exhumations. He had ordered that 15 bodies be exhumed, but was not prepared to

sanction any exhumation not approved by the family of the victim concerned, even

though it could be argued that he would have been quite entitled to do so.

136. I was also impressed by his agreeing to adjourn the case on 22 November. As he had

made clear, his own preference would have been to deliver judgment then and there. No

evidence that Mr Ratnavale might call, whether from a lay witness or a ballistics expert,

could affect his decision on the cause of death which would be determined by the post

mortem reports. But rather than insist on the strict letter of the law, he did what was fair

and allowed the families of the victims the opportunity to call evidence which strictly

speaking he did not need to hear. He was also plainly concerned to do what he could to

fulfil his wider duty of investigation. His willingness to hear evidence in camera was

further evidence of his fairness and impartiality.
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The decision to substitute one magistrate for another in the course of an inquest and Sri

Lankan law

137. I have not found any provision in Sri Lankan law that could justify the actions of the

JSC. Mr Gamalath put to me the argument that all the JSC had done was lawfully to

confer on Mr Jinadassa the powers of an additional magistrate for the Muttur district.

This argument does not meet the point. It is one thing to appoint a new magistrate for a

particular district. It is quite another to transmit to him a case already started by another

magistrate. Whilst Article 111(h) of the Constitution gives the JSC power to transfer

judicial officers (who include magistrates) from one post to another, it does not confer

any power upon the JSC to remove a judicial officer from a case which he has already

begun to deal with.

138. However, the Judicature Act No. 2 of 1978 does give such power to other authorities.

Section 47 gives to the Court of Appeal a wide power to transfer “any action,

prosecution, proceeding or matter pending before any court” to any other court. The

grounds on which the Court of Appeal may so act are as wide as they could be. They

include: that a fair or impartial trial cannot be held in a particular court or place; that

difficult questions of law are likely to arise and “that it is expedient on any other

ground”.

139. In addition, Section 47 gives the Attorney General the power to order on grounds of

expediency the transfer from one court or place to another of “any enquiry into or trial

of a criminal offence”. I am doubtful whether this provision could apply to an inquest.

However, this does not matter, since the wide powers of the Court of Appeal could

readily have been invoked to transfer the case. That of course would have involved a

public hearing at which the reasons for the proposed transfer would have been made

plain.

140. Moreover, even if the decision of the JSC had been in accordance with Sri Lankan law,

it was in my view a breach of the Constitution for it to be conveyed by a civil servant.

The doctrine of the separation of powers is a basic principle of the Constitution of Sri

Lanka. Article 4 provides that legislative power shall be exercised by Parliament,

executive power by the President and judicial power by Parliament through courts,

tribunals and institutions created and established, or recognized, by the Constitution, or
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created and established by law. The powers of the executive, legislature and the

judiciary are elaborately and fully defined in later Chapters of the Constitution.

141. It is important in any democracy that the distinction between the powers of the courts

and those of the executive is maintained. The JSC had no power to direct the Secretary

to the Ministry of Justice to contact a magistrate and it was no part of the Secretary’s

duty to act as a messenger for the JSC.

Was there any practical necessity for the decision to substitute one magistrate for

another?

142. One must bear in mind that the outcome of this inquest was virtually a foregone

conclusion. Any magistrate would be bound to find that each victim had been shot by a

person or persons unknown. No magistrate acting properly could have sought to

attribute blame for the killings. Therefore nobody who understood the law could have

thought that the decision would be affected by a change of magistrate.

143. What of the two explanations Mr Gamalath gave me for the decision to substitute? One

must first make an objective assessment of them. It was not in fact true that Mr

Ganesharaja was not sitting on the inquest. Indeed the opposite is the case. He had held

a number of hearings and was on the verge of completing it.

144. As to the suggestion that he was a possible witness, the situation is more complex.

Independent sources have confirmed that he was staying at the police station during the

Muttur troubles of early August. It is perfectly understandable that he should be

receiving police protection at that time. Of course a judge or magistrate should not sit

on a case in respect of which he is a potential witness. Here the issue was a narrow one:

the cause of death of each of the 17 victims. That, as I have said, was a foregone

conclusion. On one view there was no reason why Mr Ganesharaja should not conduct

the inquest, since nothing he had seen could affect the limited issue he had to try. On

another view it would have been better that the case be heard by another magistrate so

as to avoid even a hint of suspicion that its conduct might be affected by personal

knowledge.

145. But even if it would have been better that Mr Ganesharaja should not sit at all on the

case, the fact is that he had done so and had behaved perfectly properly and fairly.
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Given that everyone was anxious that the inquest be speedily concluded and given that

he was preparing to deliver his verdict there was no need to prevent him from

delivering it by transmitting the case to someone else.

146. I therefore conclude that there was no justification for the substitution of one magistrate

for another. Objectively considered, Mr Gamalath’s reasons do not justify that course.

It follows that, in my view, there was an “unwarranted interference with the judicial

process” contrary to Principle 4 of the United Nations Basic Principles on the

Independence of the Judiciary”33.

Was the Substitution an Attempt to Influence the Outcome of the Proceedings?

147. This of course depends on the state of mind of a number of individuals including Mr

Gamalath, police officers, officials of the JSC and the Chief Justice. Different people

may have different knowledge and different beliefs concerning the same set of facts.

One person may have misled another, inadvertently or otherwise. I must have in mind

that the only one of these people I have been able to speak to is Mr Gamalath. I had

requested a meeting with Chief Justice Sarath Nanda Silva, as the Chair of the JSC, on

both visits to Sri Lanka. My enquiries confirmed that in the late summer of 2006 a

senior official at the Ministry of Defence had stated that police did not know where the

Muttur magistrate was. So that is some evidence that police were telling senior officials

that he had disappeared, even if it was untrue.

148. But numerous questions remain. Why was no public explanation given of the reasons

for the substitution? Why was no application for transfer made under the Judicature

Act? Why did the JSC not write to the magistrate to explain its decision?  Why did

nobody seek to contact officials at Muttur Magistrates’ Court to discover whether Mr

Ganesharaja was sitting and, if not, for what reason? If the police really thought that he

was a possible witness why did they wait so long to voice that concern? Why did

nobody from the JSC contact Mr Ganesharaja to ask him how the case was progressing

and whether he felt any difficulty about continuing? If the motive was to expedite the

case how is it that he was replaced after he had held a number of hearings and was

making good progress.  Was there nobody in authority who knew that to be the case?

                                                  
33 See para. 30 above
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149. Of course there was at least one group of people who must have known the true

position, namely the local police. They were appearing before Mr Ganesharaja

regularly. If any of them said that he was not to be found or that he was not conducting

the inquest, then that can only have been a lie designed to get him off the case.

150. I am not in a position to say that any police officer lied. But the possibility is too

serious to be ignored bearing in mind that a police investigation is still ongoing. If any

of the investigating officers was party to an attempt to secure a new magistrate by lying

then the integrity of the whole investigation is surely undermined.

151. I have not been able to reach a definite conclusion on whether the substitution was a

deliberate attempt to influence the outcome of the inquest. But, even if it was not, it was

a clumsy and ill thought out action likely to be perceived by reasonable citizens as an

attempt to affect the result or at least to avoid any criticism from the bench.

152. In Valente v The Queen [1985] 2 SCR 673 The Supreme Court of Canada propounded a

standard for the test of reasonable perception of independence:

“The question that now has to be determined is whether a reasonable person,

who was informed of the relevant statutory provisions, their historical

background and the traditions surrounding them, after viewing the matter

realistically and practically would conclude that the Tribunal or Court was

independent.”

153. The threat to the perception of judicial independence is plain if one asks the question:

how would a reasonable citizen of any country view the unexplained decision of a state

agency to remove a case from one magistrate to another shortly before the first

magistrate was to pronounce his decision? The reasonable citizen might very well say

“it makes me very suspicious that the authorities are trying to suppress the truth”. (S)he

would of course be more likely to say this if (s)he, the removed magistrate and the

victims of the crime were all members of the same ethnic minority.

154. Therefore the substitution of one magistrate for another may well reduce the trust of the

public, and in particular the Tamil minority, in the court system and the independence

of the judiciary.
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The JSC’s Explanation

155. On 9 March 2007 at the end of my second visit to Sri Lanka the ICJ issued a press

release setting out a summary of my views. At that time I had already reached the

conclusions summarised above.

156. In response the JSC issued the following statement which was published in The Sunday

Observer of 18 March 2007:

The Chief Justice being the Chairman of the Judicial Service Commission has

with the consultation of the Judges of the Supreme Court being members of

the Commission requested me to issue this statement with regard to the news

item appearing in the "Island" newspaper of 10th March, 2007, on page 2

under the heading: "Muttur massacre of 17 aid workers - Substitution of

Magistrates unlawful - Birnbaum"

The Judicial Service Commission wishes to specifically state that Mr.

Birnbaum has been totally misinformed about the circumstances with regard

to the matter and the applicable law as to an inquest. Before making such

serious allegations of racial bias, unlawful, unjustified and improper action

against the constitutionally established authority in this country to preserve

and uphold the independence of the judiciary, Mr. Birnbaum, who claims as

an international jurist should have had the elementary courtesy and the

common sense to check on the true circumstances from the Judicial Service

Commission. He has failed to do so and has acted in violation of the

constitutional safeguards to preserve the independence of the Judicial Service

Commission. In view of the baseless, misleading and highly damaging

statements that have been made, this comprehensive statement as to the

circumstances in which action was taken by the Commission under the

applicable law is being issued.

With the outbreak of fighting in the Muttur area the Judicial Service

Commission was informed that the Magistrate, Muttur, and the other Court

officials were affected. It was not possible to contact them by telephone. Being

concerned about the safety of the Magistrate and the officials, the Chief

Justice contacted a high official of the Sri Lanka Red Cross Society who was

leading a team of relief workers to the Muttur area and requested him to trace
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the whereabouts of the Magistrate in particular, if necessary with the

assistance of the ICRC. Pursuant to this request the Magistrate was traced

and the Chief Justice spoke to him over the telephone and requested him to

return to his family in Colombo, forthwith. It was decided to take this course

of action since the Magistrate having been caught up in the fighting was not in

a fit state to continue with the judicial work in that area. In any event the

conditions in Muttur were not in any way conducive to hold a Court there at

that time.

In the meanwhile the killing of the 17 aid workers was reported by the Police

to the Magistrate, Trincomalee. On 7th August 2006, the Magistrate,

Trincomalee directed that post mortem examinations be done by the Medical

Officer and on 8th August 2006, he permitted the burial of the bodies.

Thereafter he had referred the record to the Magistrate, Muttur who had been

then staying in Trincomalee.

The Magistrate, Muttur had only recorded the statements of the persons who

identified the bodies at the time of post mortem examination. These persons

did not have any information as to the circumstances in which the killings

were done.

No decision had been made as required by Section 370 (1) of the Code of

Criminal Procedure Act No. 15 of 1979 as to the cause of death.

"The delay in recording a decision as to the cause of death and thereby

concluding the inquest had been brought to the notice of the Secretary to the

Inter-Ministerial Committee of Human Rights who is also the Secretary of the

Ministry of Justice at a discussion held at the Ministry of Human Rights, by

the Ambassadors of France and Australia who expressed concern regarding

this matter and offered technical assistance. The Criminal Investigation

Department had also informed the Secretary that the Magistrate, Muttur who

was caught up in the fighting would have vital information as to the actual

sequence of events in the Muttur area during the relevant time which would be

useful for the investigation. These matters were brought to the notice of the

Chief Justice by the Secretary.

The Judicial Service Commission considered the matters raised by the

Secretary and considering the fact that it had already been decided to appoint
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the Magistrate, Muttur to another station due to the trauma that he had

undergone, the Magistrate of Anuradhapura was appointed to complete the

inquest. At that point of time only the persons who identified the bodies at the

post mortem examination who were not witnesses to the incident had given

evidence.

The Magistrate, Anuradhapura, who was appointed for this purpose allowed

the applications made by the relatives and the CID to exhume the bodies and

detailed postmortem and ballistics examinations were carried out. The

evidence of these examinations have been recorded over a period of time.

Interested persons had made applications before the Magistrate to lead

evidence of other persons who could shed useful information as to the

circumstances in which the deaths occurred. Although three postponements

were granted for this purpose no information was forthcoming. The

Magistrate concluded the Inquest by recording that the deaths were caused by

rifle gun shots in the early hours of the morning of the 4th of August 2006.

The CID has been directed to carry out further investigations and report

matters to the Magistrate's Court.

Mr. Bairbaum (sic), who has made rash allegations of unlawful action on the

part of the Judicial Service Commission is totally ignorant of the Sri Lankan

Law with regard to the ambit of Inquest. In terms of Section 370 (1) of the

Code of Criminal Procedure Act No. 15 of 1979, an Inquest is generally done

by an Inquirer who is not a judicial officer but an official appointed by the

Ministry of Justice. A Magistrate is also empowered to carry out an Inquest.

The purpose of such Inquest is only to record the opinion of the inquirer with

regard to the cause of death, and note the marks and injuries found on the

body and the manner in which they appear to have been inflicted.

The Judgement of the Supreme Court in the case of Seneviratne vs Attorney

General - reported in 71 NLR page 439, has dealt with the relevant sections

and held that "the functions of a Magistrate of an Inquirer holding an inquest

of death are of a non-judicial character (at page 447). It was also held by the

Supreme Court that the law in England with regard to a Coroner's Court is

not applicable in Sri Lanka and that "there is no power in an Inquirer or

Magistrate to pronounce any "verdict", his duty is only to record a finding of



Sri Lanka: The Investigation and inquest into the killing of 17 aid workers in Muttur in August 2006
Report by Michael Birnbaum QC, ICJ inquest observer

April 2007 International Commission of Jurists 41

the cause of death; by itself does not automatically initiate any legal

proceedings as an "inquisition" of a Coroner's Court in England."

Considering the scope of an inquest under our law, at times inquests that are

commenced by inquirers, being administrative officers are conclude (sic) by

Magistrates and at times Magistrates request Inquirers to conclude inquests

commenced by them. In this instance the original order for burial had been

made by the Magistrate, Trincomalee and the subsequent opinion as to the

cause of death has been expressed by the Magistrate Anuradhapura after the

exhumation of the bodies.

Secretary, Ministry of Justice, has spoken to the Magistrate Muttur who had

been a colleague of his in the Attorney General's Department, in view of the

concerns expressed by the two Ambassadors referred to above and the matter

brought to his notice by the CID, in his capacity as Secretary to the Inter

Ministerial Committee on Human Rights. His intention was not to interfere in

a judicial proceeding as erroneously inferred by Mr Bairbaum.

Mr. Bairbaum's reckless allegations of unlawful and unjustified action on the part

of the Judicial Service Commission may have resulted from his being misinformed

of the facts and from ignorance of Sri Lankan Law. It is now a common occurrence

for persons who come from outside to judge and pontify (sic) on the action of

lawfully established authorities in this country.

It may be the lot of Sri Lankan authorities to suffer such insolence at hands of

ignorant and arrogant persons who lack even the basic courtesy of even checking

up on the facts with the relevant authorities. However, what is reprehensible and

inexcusable is his endeavour to insinuate racial bias on the part of the Judicial

Service Commission. He has conjured a racial twist by unnecessarily describing the

Magistrate Muttur as being a Tamil and stating very directly that the "worse thing

was, the way it was done might well undermine the confidence of the Tamil minority

in the system of justice.

The Judicial Service Commission has established courts throughout in the Northern

and Eastern Provinces, except in two stations. Tamil, Muslim and Sinhala Judges

and officials function in these courts and there has not been even a hint of racial

bias, on the part of the Commission.
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It is a fact that over his years external interference has aggravated the "ethnic

conflict" in this country. Mr. Bairbaum is insidiously endeavouring to open out

another dimension to this conflict relating to the Judiciary. In the circumstances he

is firmly warned that if he persists in this line of conduct, action would have to be

taken against him as provided by the Constitution and the law to safeguard the

independence and dignity of the Judicial institutions in this country.

P. W. D. C. Jayathilake, Secretary, Judicial Service Commission.

157. I have of course further considered my conclusions in the light of this statement.

However I see no reason to change them for the following reasons.

158. The JSC’s explanation of the facts differs from that given to me by Mr Gamalath in two

important respects. First Mr Gamalath was apparently under the impression that the

police had been unable to find Mr Ganesharaja. By contrast the JSC claims that he had

been found by the ICRC and indeed that the Chief Justice had been able to speak to him

on the telephone. Secondly Mr Gamalath did not suggest that, as the JSC has claimed,

Mr Ganesharaja “was not in a fit state to continue with the judicial work in that area”.

Indeed it is hard to reconcile the JSC’s claim of unfitness with the known facts, since

Mr Ganesharaja conducted a number of hearings and had nearly concluded the inquest

at the time of the transfer.

159. It is also striking that the JSC did not identify any legal power to substitute one

magistrate for another in the course of a hearing. The JSC appears to rely on the ruling

in Seniveratne that the function of a magistrate in declaring the cause of death is purely

administrative. But this is beside the point. However one classifies that function, there

is simply no provision of the law or Constitution of Sri Lanka conferring on the JSC the

power to transfer it from one magistrate to another in the course of an inquest.

Moreover, being a magistrate, he was a “judicial officer” within Article 111(h) of the

Constitution and bound to act judicially - that is to say fairly - in the discharge of his

powers and duties. These included the duty to aid the inquiry, the duty to make

appropriate orders and the power to examine witnesses34.

160. It is clear that judicial bodies in any country bear a responsibility to interpret and apply

the constitution and laws in a manner that strengthens the real and perceived

independence and impartiality of the justice system and its judicial officers. It is

                                                  
34 See paras. 23 – 28 above
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regrettable if the interpretation given to laws in force have the effect, even if

inadvertently, of weakening the confidence of the public in the administration of

justice.

161. It is also apparent that the JSC misunderstood the press statement. I did not - and do not

- suggest that the JSC had in fact shown any racial bias. Rather I argued that the “way it

was done might well undermine the confidence of the Tamil minority in the system of

justice”.

ADEQUACY OF THE POLICE INVESTIGATION TO DATE

162. A number of points must be made in fairness to the police. First their enquiries have not

concluded. Secondly, as the CID quite properly stressed at our meeting, the

investigation of atrocities of this kind in a conflict zone is often very difficult.

Witnesses may be too afraid to come forward or hostile to police. There may well be a

threat to the security and safety of the investigating officers.

163. It may also be that the investigators did not receive any guidance and advice from state

lawyers. It is common for the Attorney General to provide counsel to represent the

police at inquests. Yet, remarkably, in this most serious and sensitive case the police

were never represented by counsel at any of the inquest hearings. In my view the

preparation and presentation of the evidence in a case of mass murder should not have

been left entirely to the police.

164. That said, I was concerned about a number of features of the investigation. First, it is

clear that from the outset the Muttur police had decided that the LTTE were responsible

for the killings. This appears still to be the view of the CID. For example their

representatives told me on 9 March that the LTTE were in control of the town till 5

August and that mopping up operations continued till 6 August – a suggestion plainly at

odds with the guided tour for journalists on 5 August.

165. Secondly, many other people should have been interviewed. The police did not

interview any members of the armed forces. The CID explained that they had intended

to interview naval officers, but on the day that they sought to do so the relevant

witnesses were on an exercise. This is a very weak explanation. Moreover they had not
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sought to interview any soldiers, as they did not believe that soldiers had been involved

in the fighting at Muttur. Again, apart from members of the family of the deceased, no

statements had been taken from any Tamils. The CID told me that they intended to try

to do so.

166. Thirdly, I have already pointed to numerous concerns about the items allegedly found

at the scene. The descriptions of what was found appear to vary from one document to

another. ACF staff have apparently stated that they saw no cartridge cases in the yard

when they recovered the bodies. Of course it may be that they were focusing on their

awful task and missed seeing small objects at the scene and / or that police have used

terminology inconsistently and / or that words have been mistranslated. That said, the

integrity and continuity of the exhibits are, on the information currently available, open

to question.

167. There is also an obvious concern over two breaches of the magistrate’s orders: that the

police brought the items said to have been recovered at the October post mortems to

court and that there was no Australian observer at the ballistics investigations. At our

meeting the CID explained the latter on the basis that they wanted to “expedite” the

investigation. I found this very difficult to understand since the possible involvement of

Australian experts had been mooted as early as October of 2006.

168. Finally, I am concerned over a possible discrepancy between the number of apparent

wounds to the victims and the number of cartridge cases said to have been recovered.

The point is illustrated by Annex II. This shows a total of 26 gunshot wounds and in

one case a “slipshot” injury. So that suggests a total of 26 bullets hitting the victims 35.

But 32 cartridge cases were said to have been recovered at the scene. There are a

number of possible variables. They include the possibility that I have misinterpreted the

reports, that some wounds to the six bodies not exhumed were  not detected at the

August post mortems and the possibility that the killers may have fired bullets which

missed.

169. But, in a case where the large majority of victims appear to have been shot as they were

on the ground, the apparent discrepancy is nonetheless disturbing.

                                                  
35 Assuming one bullet per gunshot. If a single bullet passed through the body of one victim and injured
another, that would of course reduce the number of bullets which caused injury.
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THE PRESIDENTIAL COMMISSION

170. On 3 November 2006 the President of Sri Lanka, invoking the provisions of the

Commissions of Inquiry Act, ordered that a Commission be established to inquire into

15 specific incidents involving serious violations of human rights. All had occurred

since 1 August 2005. The Muttur killing is one of the 15 specified incidents. The order

appointed eight named persons to be Commissioners. All are Sri Lankans. The

President of the Commission is the Hon. Nissanka Kumara Udalagama, a sitting Judge

of the Supreme Court.

171. The order recites that it is necessary in the interest of the people of Sri Lanka to conduct

independent and comprehensive investigations into such incidents and to examine the

adequacy and propriety of those investigations already conducted. It states that the

Commission’s investigations will facilitate “appropriate legal action” including the

prosecution of alleged perpetrators.

172. The order also states that, to ensure transparency and to satisfy interested parties that

the Commission’s investigations and inquiries are conducted “comprehensively and in

accordance with international norms and standards”, the Commission

“should conduct its investigations and inquiries in a manner which would

enable a panel of non Sri Lankan eminent persons of international repute

appointed by me and referred to as the “International Independent Group of

Eminent Persons” to efficaciously observe such investigations and inquiries of

the said Commission of Inquiry”.

173. The order authorises the Commission to obtain information, to investigate and inquire

into the specified incidents and to submit a report of the President setting out their facts

and circumstances of each, identifying the victims, identifying those responsible,

commenting on the adequacy of efficacy of investigations already conducted and

making recommendations as to measures to be taken against the perpetrators, reparation

and measures to prevent recurrence. All those from whom the Commission seeks

assistance, including government officials, are to cooperate in its inquiries. The armed

forces and “other relevant state officials” are to provide necessary protection and

assistance to the Commissioners, to the Eminent Persons and to witnesses. The

Commission is to sit in public but may at its discretion hold private hearings where
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material might be received or adduced “which may be prejudicial to national security,

public safety or well being”.

174. I understand that preparations are now well under way for the Commission to

commence its work. A secretariat has been established. Counsel to the Commission

have been appointed. 10 Eminent Persons, all from different countries have been

appointed to observe the work of the Commission. They in turn have their own

Secretariat and assistants.

CONCLUSIONS

 All the indications are that magistrates conducted the inquest impartially

independently and fairly. They showed commendable sensitivity to the concerns of

the families of the victims.

 The substitution of one magistrate for another was not provided for under Sri Lanka

law and international standards.

 There was no justification for the substitution.

 It is unclear whether it was done for improper motive.

 The substitution has not affected the outcome of the inquest.

 The substitution of one magistrate for another may well reduce the trust of the

public, and in particular the Tamil minority, in the court system and the

independence of the judiciary.

 The JSC’s behaviour is further evidence that its decision making is lacking in

transparency.

 There is reason to doubt the impartiality and effectiveness of the police

investigation so far.

 There are a number of unanswered questions as to the finding, description and

transmission of the ballistic exhibits and the failure of the police to comply with the

some orders made by Mr Jinadassa.
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RECOMMENDATIONS

To the Government of Sri Lanka

 GoSL should establish a team of investigators independent of the police and

security forces to investigate this crime, identify the perpetrators and report to the

Attorney-General. The Attorney-General, who has the responsibility for

prosecutions in Sri Lanka, should then ensure that those responsible are prosecuted.

 GoSL should establish a witness protection programme that could include provision

of protection by security personal not associated in any way with the Sri Lankan

police or military, use of pseudonyms for witnesses, evidence given in camera and

evidence given via video link, relocation of witnesses, including the possibility of

relocation outside of Sri Lanka.

 GoSL should seriously consider reforms of the criminal justice system to ensure

impartial and effective investigations and independent decisions as to prosecution.

 GoSL should allow the Presidential Commission to take full advantage of the

assistance of foreign experts in determining the facts of and responsibility for the

killings and all the other atrocities it is to investigate.

 GoSL should ensure that, whatever the outcome of the Commission, every effort is

made to trace and to prosecute those responsible for the killings through the

criminal justice system.

To The Presidential Commission

 The Commission should investigate the circumstances of the discovery of the 17

bodies and whether there is any possibility that a body or bodies were moved to the

ACF premises after the visit of the CHA.

 The Commission should require the production by the security forces of all

documents that would show their movements in and around Muttur at all relevant

times and when they lost and regained control of Muttur.

 The Commission should take steps to obtain all existing photographs and videos of

the scene. These may well include images taken by CHA and also footage said to
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have been taken by both the Muttur police and the CID. It may be that some

journalists have such material.

 The Commission should seek to establish the timings of telephone and radio contact

between the victims and others in early August.

 The Commission should seek to resolve the issues relating to the ballistic exhibits

and whether there has been any impropriety (as distinct from mere error or

confusion or mistranslation).

 Every attempt should be made to trace eye witnesses.

 The SLMM should be asked to disclose on a confidential basis the information it

received as to the perpetrators.

 Subject to proper protection of witnesses the Commission is likely to be greatly

assisted by evidence from the following:

o The witness who is said to have been the last person to see any of the

victims alive.

o The witnesses said by police to have stated that the LTTE was in control of

the town till 5 August.

o The Ministry of Defence spokesman Mr Rambukwelle.

o Senior officers of all the government forces who were involved in the

fighting in Muttur in early August.

o Representatives of Muttur Police and the CID.

o Local commanders of the LTTE.36

o Defendants X and Y

o Any journalists who went to Muttur on 5 August and the soldiers who

escorted them.

o ACF personnel.

o SLMM.

o Any Sri Lankan or foreign expert who has conducted or observed any

relevant test, post mortem of forensic investigation, including Dr

Waidaratne, Mr Goonatilike, Mr Madawala and Dr Dodds.

Michael Birnbaum QC
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Annex I

List of Victims

Gangatharan Sritharan 36 Male

Sellaiya Ganesu 54 Male

Singharasa Preemas Anandarajah 32 Male

Muralitharan Dharmarathnam 34 Male

Yogarajah Kodeswaran 31 Male

Mathawarajah  Ketheeshwaran 36 Male

Ambigapathy Jayaseelan 27 Male

Muthulinngam  Narmathan 24 Male

Kanakarathnam  Kowarthani 28 Female

Richard Arunraj 23 Male

Thureiraja Pratheepan 27 Male

Sathyawel Kooneshwaran 24 Male

Ganesu Kavitha 27 Female

Sivapragasam Romila 25 Female

Vairamuthu Kokilawathani 29 Female

Mohanthasa Rishikeshan 23 Male

Abdul Latheef Mohamed Jaufer 31 Male

Note: English spellings of the names vary in different published versions
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Annex II

 Wounds to the Victims

Name No of gunshot
wounds

Item(s) recovered as
described in October

report

Ex.
No.

K. Kowarthani 1
A. Jaufer 1
A. Jayaseelan 1
S. Ganesu 1
R. Arunraj 1
M. Ketheeshwaran 2 (1 + slipshot)
M. Dharmarathnam 1
M. Narmathan 3 * 1 Projectile 4
T. Pratheepan 1 1 Projectile 10
M. Rishikeshan 3 ** 1 Projectile 8
G. Kavitha 2 1 Projectile 9
S. Romila 2 1 deformed projectile 5

Relatively intact
Projectile

6

Metal fragment 7
S.Kooneshwaran 2
S. Anadarajah 1
W. Kokilawathani 1 Largest of 3 metal

fragments
3

G.Sritharan 1
Y. Kodeswaran 2 1 projectile 1

Large metal fragment
(deformed projectile)

2

* Described as having an entry wound to the head and three to the chest but with only two
exit wounds to the face. I have taken this to be three shots.

** Described as having three entry wounds and four exits. I have taken this to be three shots
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Source: http://www.ohchr.org/english/countries/maps/srilanka.pdf

Annex III
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Source: http://mapquest.com (Trincomalee, North Eastern LK)


