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ICC judges found last 
week there are grounds to believe 
prosecutors’ claims that a bloodthirsty 
ritual saw the leaders of Kenya’s 
Kalenjin tribe create a criminal network 
that swore to kill as many rival Kikuyu 
tribe members as possible. They also 
believe the country’s Deputy Prime 
Minister planned the Kikuyu’s revenge 
attacks.

With the ICC accusing four leading 
figures of ordering murderous “networks” 
into action, Kenya’s political landscape 
is being re-drawn. Two of the country’s 
leaders – finance minister Uhuru Kenyatta 
and civil service head Francis Muthaura 
– resigned government posts three days 
after the ICC indicted them (January 23) 
for crimes against humanity committed in 
the violent aftermath of the 27 December 
2007 presidential elections. More than 
1,000 people died.  

Mungiki gang
ICC judges suspect Deputy PM 

Kenyatta (also a presidential candidate 
and political leader of the African nation’s 
largest tribe, the Kikuyu) of mobilising the 
Mungiki - a Kikuyu criminal gang. Under 
his direction, they say, the gang carried out 
revenge attacks on the Kalenjin and Luo 
tribes, which were violently protesting the 
Orange Democratic Movement (ODM)’s 
lost election. 

The ICC chamber believes both 
Kenyatta and Muthaura could have 
given the orders to Mungiki leaders to 
attack  civilians in two towns in the Rift 
Valley: Nakuru and Naivasha. Kenyatta is 
believed to have organised the meetings 
with the Mungiki and to have paid for the 
operation, while Muthaura is thought 
to have provided safe passage for the 
attacks as chairman of the National 
Security Committee.

These accusations have been 
aired for the past four years, but the 
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chamber’s recent decision gives them a 
new credibility. “What has been claimed 
publicly in Kenya is that there is no legal 
basis for the charges,” George Kegoro, 
International Commission of Jurists 
(Kenya section) told IJT. “What ...[these 
decisions do] is create a balance to that 
claim, because...they show serious crimes 
happened in Kenya and there is reason to 
believe there is a case to answer.” 

On the other side of the fence, the 
ICC confirmed charges against William 
Ruto, another presidential aspirant and  
radio host Joshua Sang. Judges suspect 
them of establishing a “network for the 
sole purpose of committing criminal 
activities […] in connection with the 
2007 presidential elections.” Most of the 
evidence against Ruto and Sang relies on 
a handful of witnesses who describe eight 
“planning meetings” held by Ruto months 
before the crimes took place. 

The first meeting that was accepted 
by the court was an “oath ceremony” in a 
milk plant on 15 April 2007. According to 
a witness, Ruto and other representatives 
of the Kalenjin community were “sprinkled 
with dogs’ blood, slaughtered under the 
supervision of a traditional elder.” That 
night, Ruto and Sang allegedly took an 
oath “to kill the Kikuyu mercilessly.” 

Police impunity?
Consequently, reads the chamber’s 

decision, “from 30 December 2007 to 16 
January 2008, large gangs of Kalenjin 
individuals armed with machetes, pangas, 
bows, arrows, petrol cans and firearms, 
carried out an attack” against the Kikuyu, 
the Kamba and the Kisii tribes, all of which 
were believed to support President Mwai 
Kibaki’s winning party, the PNU. ICC judges 
chose not to confirm charges against two 
other members of the so-called “Ocampo 
6”: former police chief Gen Hussein Ali and 
Tinderet MP Henry Kosgey.  But justice 
watchdogs are not happy with the level 

Dissent among judges

“I continue to believe that the ICC 
lacks jurisdiction in the situation of 
Kenya,” wrote Judge Hans-Peter 
Kaul in his dissenting opinion. “The 
charges concerning Mr. Ruto and Mr. 
Sang fall within the competence of the 
Kenyan criminal justice authorities.” 
The Kenyan situation is the first where 
jurisdiction over the context of the 
crimes is being contested. And Judge 
Kaul’s dissenting opinion may bring 
new ammunition to defence lawyers 
to challenge the  ICC’s jurisdiction in 
upcoming appeals.  
The case brought by ICC chief 
prosecutor Luis Moreno Ocampo 
states that a “network” planned and 
executed a policy to commit crimes 
against humanity. But to qualify as 
such, wrote Judge Kaul, the alleged 
crimes must have been committed 
by a state or a state-like organisation. 
Instead, he finds the “network” to be 
“essentially an amorphous alliance” 
or “coordinating” members of a tribe. 
predisposed towards violence. 

of evidence gathered by the prosecutor. 
“There wasn’t evidence of the role of the 
police..., and I would say that that decision 
removes the link between what the ICC 
is doing and what were rampant police 
abuses in the post-election violence,” 
Elizabeth Evenson, legal counsel for 
Human Rights Watch, told IJT. She says 
the number of people killed through 
police inaction was 405, out of a total of 
1,100. Evenson points out that the original 
allegations had to do with excessive police 
force. “Those didn’t even make it past the 
level needed for the summons against 
Mr. Ali,” says Evenson, disappointed that 
even the lesser charge of police inaction 
couldn’t be substantiated. Yet there is no 
cause for panic in the Kenyatta camp. The 
“threshold is really, really low,” says Kegoro, 
to get charges confirmed at the ICC. 
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The bare room in a villa 
outside the Libyan mountain town 
of Zintan where Saif Al Gaddafi now 
lives under guard is a modest affair, 
very different to the luxury of his $14 
million London villa. 

He is not physically mistreated, 
according to Fred Abrahams of Human 
Rights Watch, who is allowed a rare visit 
to the man indicted by the International 
Criminal Court (ICC) for crimes against 
humanity. But the son of Libya’s late 
dictator Muammar Gaddafi is isolated. 
With no television, computer, phone 
or access to a lawyer, he is probably 
unaware of the political storm whipped 
up this week between the Libyan 
government and the ICC over his capture.

 On Monday, Libya’s justice 
minister, Ali Humaida Ashour said the 
ICC agreed that Saif Al Islam’s trial could 
be held in Libya. ICC spokesman Fadi El 
Abduallah shot back that the court had 
made no such decision - and could make 
no such ruling unless Libya submitted a 
formal challenge. But the ICC’s position 
was unrealistic from the start. The NTC 
made it clear immediately after the 
Security Council referral that it wanted 
Gaddafi et al. tried in Libya.

No lawyer for Saif
Saif was arrested by Zintan’s 

militia in southern Libya in November 
and is kept in a secret location in the 
mountain town. Zintan’s council leader, 
Omran Eturk, says the trial will be in 
Zintan, not Tripoli. “It must be here. We 
can guarantee a fair trial,” he said. What 
he seems unable to guarantee is that 
Saif can meet a lawyer. In December, the 
ICC wrote to Libya’s government about 
reports that he had been denied a lawyer. 

A confidential response is now 
at the ICC, but sources in Libya say the 
situation remains the same: Saif has no 
access to a lawyer and there is no sign of 
a trial process.    

 
Safer in Zintan
Zintanis insist that Saif is safer in 

Zintan than Tripoli because they say he 
knows secrets about rich and powerful 
backers of the NTC. “If he went to Tripoli, 
he would be killed, it is sure, and he 
knows it,” said one Zintani militia fighter, 
speaking on condition of anonymity.

ICC: The last thing on Tripoli’s mind
An anonymous official familiar 

with the ICC said Hague judges 
were “frustrated” not just with Libya’s 
response, but with the actions of Chief 
Prosecutor Luis Moreno Ocampo. In 
September Ocampo visited Libya and 
declared he would not object to a trial in 
Libya. “It was the wrong thing to do,” she 
said. “It sent a signal that The Hague 
was happy for the trial to be in Libya. 
There’s no such signal.

Last July, with the civil war 
raging, the Libyan rebel commander was 
murdered in the rebel capital, Benghazi, 
apparently by his own side. A prosecution 
was promised. None has transpired, 
casting doubt on the NTC’s commitment 
to the rule of law.

Saif’s lawyerless confinement is 
another black mark, as are recent reports 
from Amnesty International, Human Rights 
Watch and Medecins Sans Frontieres 
alleging that up to 8,000 prisoners of war 
languish in militia jails around the country.

But the ICC is the last thing on 
the embattled government’s mind. The 
NTC is hemorrhaging public support 
with protests in cities accusing it of being 
incompetent, corrupt and secretive. The 
NTC appointed a cabinet in November. 
But its membership and meetings are 
secret. 

Forgive crimes?
Edicts such as that by Mahmoud 

Shamman, NTC spokesman, who 
declared a few weeks ago that crimes 
committed prior to the revolution would be 
forgiven, cause fury. The revolution itself 
was triggered by protests among lawyers 
who have been campaigning for years for 
justice for those  murdered by Gaddafi’s 
henchmen in Tripoli in 1996.

One diplomat said Shamman’s 
comment should not be “taken seriously,” 
any more than should another NTC 
announcement that the justice ministry 
will be moved to Misrata, a move that 
would cause administrative chaos.

Yet the NTC is the internationally 
recognised government of Libya, and if 
it does not “take seriously” its plans for 
the trial of Saif Al Islam, the court is likely, 
said the insider, to report Libya to the UN 
Security Council for non-compliance 
with its edicts. Observers believe Libya 
won’t take any ICC threat seriously.  

STL: Bellemare’s parting gift
New indictments will be handed 
down by the Special Tribunal for 
Lebanon (STL) shortly, according to 
Lebanese media reports. They are 
said to concern the assassination 
attempts against former minis-
ters Marwan Hamadeh and Elias 
al-Murr and the assassination of 
former Lebanese Communist Party 
leader George Hawi. The 28 Janu-
ary edition of Lebanese newspaper 
al-Joumhouria reported that Prime 
Minister Najib Miqati asked outgoing 
STL prosecutor Daniel Bellemare 
who visited Beirut last week, to delay 
publishing the indictments until after 
the controversial tribunal’s mandate 
is renewed at the end of February.
STL officials won’t comment on 
ongoing investigations, but al-Jou-
mhouria reports that the prosecutor 
refused the Prime Minister’s request, 
noting that the court is not political. 
The tribunal has charged four 
Hezbollah operatives with the 2005 
assassination of ex-premier Rafiq 
Hariri. But the powerful Shiite group, 
which dominates Lebanon’s gov-
ernment, is fiercely opposed to the 
court, leaving Prime Minister Mikati 
seeking creative ways to support it. 

ICC’s first time in Congo
Judge Bruno Cotte wanted to visit 
from the start of the second Con-
golese trial at the ICC, due to end 
mid-May. He finally got there, despite 
the prosecutor’s opposition, and 
says it has been worth the cost as it 
“allowed the chamber to do some-
thing essential we wanted to achieve 
in the course of this trial: confront 
ourselves with the facts”.  
On January 18 and 19, the three 
judges in the Katanga-Ngudjolo 
Chui case spent one and a half days 
visiting the trial’s crime base sites in 
Ituri, in the east of the Democratic 
Republic of Congo. Travel expenses 
for the judges, defence and prosecu-
tion teams and victims’ representa-
tives came to 80,000 euros. The total 
cost, including the local UN mission 
invoice for its security and logistical 
support, came to between 120,000 
and 150,000 euros. 
On-site visits are common at the 
International Tribunal  
for the former Yugoslavia, but are 
rarely organised by the International 
Tribunal for Rwanda.

REPORT
By  Christopher Stephen, Tripoli

Libya  - International Criminal Court 
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The exhumation of the first of 
at least 29 bodies buried in a grave 
in the Doukouré area of Yopougon 
in Abidjan district was coordinated 
by Ivorian state prosecutor Simplice 
Koffi. Yopougon was the last part of 
Abidjan to be held by pro-Gbagbo 
forces. Residents say the arrest of 
former president Laurent Gbagbo on 
11 April triggered a wave of violence 
as angry pro-Gbagbo militants carried 
out  house-to-house searches for 
northerners, foreigners and members 
of the Baoulé ethnic group.  

There are tens of other informal 
burial sites needing to be investigated, 
often dug by communities themselves 
as the battles continued for control 
of Abidjan, according to the UN 
peacekeeping mission UNOCI.

The most high-profile case from 
the post-election crisis concerns the 
former head of state Laurent Gbagbo, 
who was transferred to the International 
Criminal Court (ICC) in The Hague in 
November. Several other transfers are 
likely to follow, as ICC prosecutor Luis 
Moreno Ocampo assured last October 
when he said was looking at investigating 
“two to six” people in both camps, seen 
as most responsible for the post-election 
violence.

But otherwise the evidence being 
uncovered by the state prosecutor’s team 
will be used for national prosecutions. In 
June and August the state prosecutor’s 
office charged around 40 pro-Gbagbo 
civilian leaders with economic crimes 
and “attacks against the state”. Nearly 
20 remain in prison. They’re being held in 
various towns in the northern half of Ivory 
Coast in the area formerly controlled by 
the New Forces rebels. 

Their imprisonment in that part of 
the country is seen as a useful strategy to 
both decrease their chances of escape 
and also remove them from the hub of 
the country in Abidjan. The north voted 
overwhelmingly for the current president 
Alassane Ouattara in the presidential and 
recent legislative elections. 

The ICC may look further back 
in time - Ocampo said in October that 
witnesses had been coming forward to 
give evidence of crimes committed before 
the recent post-election crisis and that he 
was already looking into possible crimes 

Ouattara’s rampant justice
prior to the election. The judges asked the 
prosecutor to report back on options for 
extending the current five-month period 
under review.  

Laurent Gbagbo was transferred 
to the northern town of Korhogo by UN 
helicopter two days after his arrest. But 
the majority of his arrested supporters 
spent a few weeks at the up-market Hotel 
Pergola in Abidjan before being moved to 
the north. Despite initial complaints about 
their treatment in the north and a video 
showing Michel Gbagbo being forced to 
do press-ups, things seem to have settled 
down and the prisoners receive visits 
from the UN peacekeeping mission, the 
ICRC and their own lawyers. The cases of 
those charged with economic crimes and 
attacking the state are now in the hands 
of the examining judges who will decide 
whether to proceed or not with a trial. 

“You will be informed when the 
time comes”

Aside from these initial charges 
against those arrested in the immediate 
aftermath of Laurent Gbagbo’s capture, 
further charges are likely to follow. As yet 
there’s no timetable for court cases to start 
and the wheels of justice often turn slowly 
in Ivory Coast. “You will be informed when 
the time comes”, was all the prosecutor 
could tell us. The on-going investigations 
focus on so-called ‘blood crimes’ related 
to the specific acts of violence in the post-
election crisis, during which an estimated 
3,000 people were killed. These charges, 
if brought, will almost certainly target 
many of the same group of pro-Gbagbo 
prisoners. The prosecutor has set up a 
special inquiry cell to collect statements 
around the country and so far some 4,000 
witnesses have given testimony to police 
officers. 

Two specific cases are now being 
investigated by the state prosecutor – 
the kidnapping and assassination  of 
a retired colonel, Adama Dosso, who 
disappeared on 12 March and whose 
body was found near the  highway north 
of Abidjan. Then there’s the kidnapping, 
torture and killing of four men, including 
leading businessman Yves Lambelin, who 
were taken by an armed gang from the 
Abidjan Novotel hotel on 4 April. Around 
20 people, mainly state security officers, 
have been charged.

Guatemala:  Rios Montt  
to face genocide charges
A Guatemalan judge has ordered 
former dictator Efrain Ríos Montt to 
stand trial on charges of genocide 
and crimes against humanity.
The judge agreed with prosecutors 
in court Thursday, that the 85-year 
Rios Montt should be held account-
able for the crimes committed dur-
ing his brutal 17-month rule in 1982 
and 1983, including the murder of 
more than 1,700 indigenous people. 
Rios Montt declined to speak in 
court.        
The crimes took place during Gua-
temala’s 36-year civil war. Some 
200,000 indigenous people were 
killed in what a UN-backed commis-
sion has already termed a ‘geno-
cide’ by the government against 
Mayan-Ixil villages. 
Defence lawyers claim Rios Montt 
did not control field operations and 
therefore cannot be held respon-
sible. As a member of Congress, 
Rios Montt was beyond the reach 
of prosecutors for years. But when 
his term expired this month, so did 
his parliamentary immunity. Judge 
Flores ordered him placed under 
house arrest until a preliminary 
hearing in March.

Amnesty certificate  
for LRA’s Kwoyelo
Former LRA rebel commander, 
Thomas Kwoyelo is to be issued an 
amnesty certificate, the High Court 
in Kampala ordered on 25 January. 
Kwoyelo was the first person indicted 
for war crimes - including murder,  
causing grievous harm, kidnap with 
intent to murder, attempted murder 
and inhumane treatment - by the 
International Crimes Division (WCD). 
His trial started in Gulu in July 2011.  
But the defence challenged the 
admissibility of the case based on 
Kwoyelo’s application for amnesty – 
to which the Amnesty Commission 
failed to respond. The Constitutional 
Court ruled in Kwoyelo’s favour in 
September 2011 and ordered an end 
to the trial, saying Uganda was de-
prived of its international obligation 
because “the Act creates a provision 
for the minister of internal affairs to 
make certain persons ineligible for 
amnesty.” To date, Kwoyelo remains 
in Luzira prison. His lawyer, Caleb 
Alaka, said, “The continued impris-
onment of my client and the failure to 
issue an amnesty certificate violates 
the constitutional court ruling... that 
granted him amnesty.”

ANALYSIS
By  John James, Abidjan

Trials in Ivory Coast 
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Duekoue massacres
A separate investigation is being 

led by the prosecutor in the western town 
of Daloa. Ouattara Gbéri-Be is looking 
into the massacres in the west of the 
country, particularly in Duekoue, against 
pro-Gbagbo communities. Then there are 
the 12 suspected Liberian mercenaries 
arrested by the Liberian authorities near  
the Ivorian border.  Reports at the time 
said they would be transferred to Ivory 
Coast for trial, but it is still not clear when 
or how this transfer will proceed. Finally, 
investigations into around 20 military 
officers including a couple of pro-Gbagbo 
generals are also continuing, with most of 
these suspects in detention in Korhogo. 
The national military prosecutor, Ange 
Kessi, is in charge of these investigations. 
Several international arrest warrants have 
also been issued for suspects in exile. 

Meanwhile, a Truth, Reconciliation 
and Dialogue Commission (TRDC), led 
by former Prime Minister Charles Konan 
Banny officially opened in September. 
Although the idea of a South African-style 
TRC captured international media interest, 
especially following the appointment of 
Ivorian football star Didier Drogba as one 
of the commission members, the reality 
on the ground has yet to live up to the 
hype. The commission, which has a two-
year mandate, only just opened its main 
office in Abidjan.  

In a way the TRDC is hamstrung 
from the start. By choosing a wealthy 
technocrat who actively supported 
Ouattara in the second round of elections 
and still nurtures political ambitions of 
his own, it remains far removed from 
the civil society-led equivalent in South 
Africa.   The TRDC considered holding 
public meetings throughout the country 
to address the key causes and events 
of the crisis. Till now, none have taken 
place. Nevertheless Banny continues to 
meet with key constituents, including a 
meeting in late January with pro-Gbagbo 
supporters in Paris.

Alongside the TRDC, which has 
no judicial wing or the ability to grant 
amnesty, there is also the National 
Commission of Inquiry, which was given a 
six month mandate from July, renewable 
once, to gather confidential testimonies 
on human rights abuses committed during 
the post-election period. The commission 
started work in September under the 
authority of the Ministry of Human Rights 
as a direct response to critical reports by 
the United Nations, Amnesty International 

and Human Rights Watch, who detailed 
abuses committed by forces on both sides 
during the crisis. The commission’s job is 
to produce a report. President Ouattara 
recently indicated this could be used as a 
basis for prosecutions: “We’ve put in place 
a National Commission of Inquiry which 
I hope will finish its work at the end of 
February, early March. The report will be 
sent to everyone concerned and then the 
judges will be able to judge those who’ve 
committed crimes according to the law,” 
he told Radio France International (RFI) at 
the end of January.

“Victor’s justice”
“The tragedy in this country has 

been impunity”, Ouattara said in a recent 
interview with  French newspaper, Le 
Monde. But the president, despite the 
plethora of judicial proceedings and 
investigations, still faces accusations 
that he’s meting out ‘victor’s justice’. The 
government  says that 500 soldiers in the 
new national army have been suspended 
for indiscipline since Ouattara took over, 
but  legal proceedings linked to the post-
election crisis have yet to target anyone 
from the pro-Ouattara camp. 

Victims of all colours have been 
encouraged to come forward and provide 
testimony to the national committee 
of inquiry, the special investigation cell 
and, when they’re ready, to the TRDC. 
But we’ll have to wait until these reports 
are published to see how critical of pro-
Ouattara forces these committees are. The 
TRD commission does contain a notable 
Gbagbo supporter, Professor Zackarie 
Sery Bailly, the official representative 
from the west of the country. He is close 
to Gbagbo, with whom he spent several 
years in a military prison in the early 
1970s for opposition activities. But the 
splintered nature of the pro-Gbagbo 
camp, even prior to the disputed 
election, means there is no undisputed 
replacement for Gbagbo, who could  lead 
the opposition towards a reconciliation 
process. The new government continues 
to have strong backing from the 
international community. This year will be 
crucial in determining how impartial such 
investigations are. While the president 
talks about ending impunity, the former 
IMF Number Two seems to feel that 
economic matters are perhaps just as 
important - and that a thriving economy 
can do as much to help the country move 
on, as human rights reports and judicial 
proceedings.

Canada-Rwanda:
16-year deportation battle 
ends for Mugesera 
Canadian authorities have rejected 
former Rwandan politician  
Leon Mugesera’s request to delay 
his deportation until a UN commit-
tee decides on a claim that he faces 
persecution back home. 
He was extradited to Kigali on 23 
January on the grounds that 
officials had already long 
researched the risk of persecution 
and torture in Mugesera’s case and 
found that the situation in Rwanda 
had improved.
A Quebec Superior Court judge 
rejected Mugesera’s bid to stay in 
Canada on the grounds that his law-
yers last week appealed to the UN 
Committee Against Torture against 
his extradition. 
The Committee had agreed to look 
into the case and implored Canada 
to delay the move. 
Leon Mugesera is charged with in-
citement to commit genocide based 
on a speech he made in November 
1992 in Kabaya, Rwanda at an 
MRND (Mouvement Révolution-
naire National pour le Développe-
ment) party meeting. 
He allegedly told 1,000 of his party 
members that “we the people are 
obliged to take responsibility our-
selves and wipe out this scum [the 
Tutsi]” and “dump their bodies into 
the rivers of Rwanda.”
“We are prepared to follow the 
law to the letter and honour the 
guarantees we gave the Canadian 
government,” said Martin Ngoga, 
Rwanda’s chief prosecutor. 
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