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In retrospect, the tenure of 
Swiss investigating judge Laurent 
Kasper-Ansermet at the Extraordinary 
Chambers in the Courts of Cambodia 
(ECCC) was headed for a crash-
landing as soon as it took off. 

He arrived here as a marked 
man, immediately branded “The 
Tweeting Judge” for his avid use of the 
microblogging site. Just a few days 
after starting work at the tribunal, he 
and his Cambodian counterpart, You 
Bunleng, sparred publicly, fighting a duel 
with press releases. The government 
stalled the process of appointing him 
as a fully-fledged investigating judge 
for months and finally rejected him, 
ostensibly because of “ethical issues” 
related to his Twitter feed, but more 
realistically, because Kasper-Ansermet 
was determined to investigate two 
cases known as 003 and 004, which the 
Cambodian prime minister has insisted 
must not move forward.

It all came to a head last week 
when the Swiss judge suddenly resigned, 
having completed only 11 of the 100 field 
missions he won funding for in the court’s 
new budget. Two days later, he dropped 
a bigger bombshell, releasing a 14-page 
report. The document paints a picture of 
an utterly ruptured court in which national 
staff at all levels made every possible 
effort to obstruct Kasper-Ansermet’s 
attempts to investigate the two cases, 
largely at the behest of Bunleng. “There 
exist within the ECCC such serious 
irregularities, dysfunctions and violations 
of proper procedures that endanger and 
impede […], the proper conduct of the 
investigations in Case Files 003 and 004,” 
Kasper-Ansermet wrote. 

Although he has re-opened 
the investigation in Case 003, read all 
five suspects their rights, interviewed 
witnesses and victims and visited crime 
scenes, Kasper-Ansermet has been 
unable to insert even a single document 
into the official case files. He also claimed 
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that Cambodian clerks refused to give him 
the rubber stamp bearing the official seal 
of the Office of Co-Investigating Judges 
(OCIJ), and that he had been refused 
access to court translators, transcribers 
and drivers. 

On Monday Bunleng struck 
back with a scathing riposte through 
the court’s public affairs section that 
refuted many of Kasper-Ansermet’s 
accusations at length, but confirmed his 
account of toxic dysfunction in an office 
paralysed by a schism along Cambodian-
international lines. By Bunleng’s own 
account, this dysfunction far predates 
Kasper-Ansermet’s tenure and had its 
genesis in UN staff’s resentment of his 
German predecessor, Siegfried Blunk, 
who reportedly agreed with the court’s 
Cambodians not to thoroughly investigate 
the two cases.

The consensus among court 
insiders is that Kasper-Ansermet is 
highly principled but naïve and lacks a full 
understanding of the Cambodian context. 
By alienating his Cambodian counterpart 
with his fierce statements of principle and 
insinuations of misconduct by Bunleng 
and Blunk, the Swiss judge had little 
chance of success. “What he is doing is 
like a Cambodian saying, ‘Being angry at 
cows, he hits the ox-cart instead,’” says 
Kong Sophy, the Cambodian head of the 
tribunal’s Court Management Section, one 
of those singled out by Kasper-Ansermet 
for obstructions. The biggest question 
now is what will happen to the hot-potato 
cases 003 and 004. Neither the UN nor the 
court’s  big donors have ever shown much 
interest. Knut Rosandhaug, the tribunal’s 
top UN administrator, once suggested that 
the cases be transferred to Cambodian 
courts. Kasper-Ansermet has been the 
cases’ strongest advocate. “Faced with 
the hostility of Cambodian judges, the 
silence of my international colleagues and 
a complacent administration, I find myself 
puzzled,” he wrote on Twitter late Tuesday 
night. Hours later he deleted the message.

Grim options only for UN
Ten years after the UN pulled out 
of negotiations with Cambodia to 
establish the Khmer Rouge tribunal, 
UN negotiators’ worst fears of political 
interference have been realised. The 
latest turmoil, sparked by the sudden 
resignation of Kasper-Ansermet, may 
be the worst yet. The UN is obviously 
scrambling to chart its course. It has 
been tight-lipped about the issue, 
saying in a terse statement only that 
it is “seriously concerned” about 
“worrying developments” at the 
court, and reiterating that it considers 
Cambodia to have breached the 
ECCC’s founding agreement. In 
2002, the UN said the demand for 
a primarily Cambodian court made 
it impossible to meet international 
standards of impartiality and 
independence. 
But the General Assembly passed a 
resolution forcing the UN to jump back 
into the fray. Ultimately an agreement 
for a hybrid court was hashed out, 
with a majority of Cambodian judges 
in each chamber. At this point, the UN 
has only two options, both fairly grim. 
Either pull out of the court, or appoint 
a new judge with the risk that he or 
she could be  stonewalled too. But 
the prospect of a pull-out, although 
technically possible if Cambodia has  
indeed breached the agreement, 
will be so profoundly unpalatable 
to donors who have invested in the 
ECCC to the tune of $150 million, that 
it is essentially off the table. Along 
with David Scheffer, the UN’s new 
special expert on the tribunal, the 
UN is now busy discussing Kasper-
Ansermet’s replacement. Lawyers 
for the 3 accused in Case 002 have 
already latched onto  accusations of 
political interference with glee, filing 
motions for a stay in proceedings. 
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Compared to the vociferous 
campaign against Lord’s Resistance 
Army (LRA) leader Joseph Kony, the 
silence surrounding the only LRA trial 
to date is deafening. Things are much 
quieter around Thomas Kwoyelo 
since his first court appearance in the 
town of Gulu in northern Uganda in 
July 2011. 

Arrested three years ago in the 
DR Congo, Kwoyelo, a former LRA 
member, remains in detention, awaiting 
the outcome of a legal battle which will 
determine whether his trial will continue. 

In the meantime, Kwoyelo’s 
case is fuelling debate among local and 
international activists about a central 
question of transitional justice: how to 
reconcile the demands of both prosecution 
and amnesty? Kwoyelo is the first to be 
tried before the International War Crimes 
Division (ICD) of the Uganda High Court, 
set up in 2008 to deal with LRA militants. 
Accused of serious crimes as a senior 
commander, he might still benefit from 
the Amnesty Act of 2000, just like 16,000 
other LRA fighters. Uganda needs to 
streamline the parallel, partially conflicting 
mechanisms if it wants to prevent this sort 
of confusion in future.

“Illegal detention”
The question is not so much 

whether Kwoyelo personally should be 
pardoned. Even critics of the Amnesty 
Act say he should. “Though we believe 
Kwoyelo ideally should face trial, our 
adherence to the rule of law forces us 
to plead for his release,’’ says Sarah 
Kasande of the International Centre for 
Transitional Justice, underlining what 
she calls the ‘absurdity’ of Uganda’s 
current combination of a war crimes court 
and a ‘blanket’ amnesty act. Kwoyelo’s 
detention, Kasande says, “is illegal.’’

Kwoyelo remains imprisoned 
despite last year’s rulings from both the 
Constitutional Court and the Court of 
Appeal that he is entitled to amnesty. To 
deny Kwoyelo amnesty is discriminatory as 
other LRA members did benefit, the courts 
reasoned. But Kwoyelo is still detained on 
technicalities while the attorney general 
seeks a ruling from the Supreme Court. A 
hearing is scheduled for March 30th.

The problem could have been 
foreseen, says Kasande. “The Amnesty 

Two French investigators 
nearly ‘chased’ from Rwanda
A French mission investigating the al-
leged involvement of Rwandan-French 
residents in the 1994 genocide was 
“chased” away, Rwandan prosecutor 
Martin Ngoga assured his country last 
week.  “We told them go back until you 
are ready to do serious business, then 
we would be ready to work with you,” 
he told a press conference in Arusha 
last Thursday. The team of investiga-
tors sent back from Rwanda were on 
their 35th visit, Ngoga added. 
Next day, the French foreign ministry 
rectified that Rwanda did not send 
French investigators home. “[They] 
have been to Rwanda as part of an 
international inquiry commission, 
they fulfilled their mission and then 
returned, there has been no expul-
sion”, said vice-spokesman Fabienne 
Mansencal. 
Judicial sources in Paris confirmed 
that there had been an incident, but 
said Ngoga inflated it. The two French 
“gendarmes” were confronted by 
Ngoga 4 days after their arrival in 
Kigali on March 11. Ngoga requested 
urgent “clarification” of their mission 
from the French justice ministry. When 
there was no response, he called the 
investigators back into his office. How-
ever they reached an agreement that 
allowed them to continue their work. 
Even so, the police hierarchy asked 
them to return home, which they did 4 
days before the planned end of their 
mission. 

Digging up the hatchet
Since the resumption of diplomatic 
relations between Kigali and France 
in January 2010, only 18 inquiry com-
missions have been sent to Rwanda, 
out of around 15 genocide cases 
currently under investigation in Paris. 
“These are really complex cases that 
have to be presented before a French 
court, with a French jury, thousands 
of kilometres away. We can’t seriously 
do that in months,” argues a source 
close to the prosecution, unashamed 
of the French delays. After two years 
of diplomatic warming between the 
two countries, the recent loss of an ex-
tradition request by a Paris court was 
unpopular in Kigali. And the nomina-
tion of a new French ambassador was 
no more welcomed by Rwanda, which 
rejected the nominee last February. Fi-
nally, the filing of a defamation suit by 
French military officers to the Rwan-
dan justice ministry a few days before 
the investigators’ visit, might have led 
Ngoga to dig up the old hatchet.

ANALYSIS
by Mark Schenkel, Kampala

International War Crimes Division in Uganda (ICD)

The only LRA trial in deadlock
Act was introduced at the height of the 
LRA conflict. It lured LRA members out 
of the bush,” she says. “Then in 2003, 
Uganda referred the conflict to the 
International Criminal Court. But after 
peace talks in Juba collapsed in 2006 
and the War Crimes Division was set 
up, government failed to make use of its 
authority to exclude individuals from the 
Amnesty Act. Because of this, a senior 
rebel like Kwoyelo might now walk free by 
just saying he denounces militancy’’. 

The possibility to exclude persons 
from the Amnesty Act was introduced 
in 2006. Justice Minister Fred Ruhindi 
drew up a list of names but after being 
confronted by a parliament that demanded 
more information, he never came back to 
it again. Why remains unclear. Kasande 
says only lesser perpetrators should 
remain eligible for amnesty, under 
conditions, “like cooperating with truth-
seeking mechanisms.’’ There could be 
amendments in May, when the Amnesty 
Act comes up for renewal.

Keep the Amnesty Act
Stephen Oola acknowledges 

that government never used its powers 
to exclude LRA members from amnesty 
even though it is obliged by international 
law to prosecute certain commanders. 
Oola criticises donor countries for pushing 
for prosecution mechanisms, knowing 
that Uganda still had its Amnesty Act. 
Oola, an advocate at Uganda’s Refugee 
Law Project which favors amnesty over 
prosecution, is happy the Act hasn’t been 
amended. “Field research shows most 
people in LRA-affected regions wants 
amnesty to remain in place” he says. 
“People view amnesty as a way to find 
their abducted children and reconcile. 
Most LRA fighters are abductees.’’

Kasande believes militants will still 
trickle in from the bush when amnesty is 
conditional. Oola doubts that. “Defecting 
from the LRA is always portrayed as being 
easier than it is. Abductees live in fear of 
reprisals when caught trying to escape. 
Defectors need to be certain that amnesty 
awaits them.’’ But making amnesty 
conditional is difficult, says Oola. “How do 
you decide who is high-ranking and who 
not? Or who killed a lot? Kwoyelo was 
abducted as a child and brainwashed. He 
is victim turned perpetrator.’’
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What is unique about Mo-
rocco in the Arab world is its use 
and promotion of ‘transitional jus-
tice’ tools. They were introduced 
under the leadership of King Mo-
hammed VI, to deal with the dark 
years of repression during the cold 
war. But there is vibrant debate in 
Morocco about the effectiveness 
and  impact of these tools. Is this a 
sign of democratic change or just 
a window-dressing exercise? 

The list of measures introduced 
over the last fifteen years or currently 
planned in Morocco is impressive. In 
1999, under the auspices of Moham-
med VI, the Independent Commis-
sion of Arbitration was created to of-
fer reparations to the victims of forced 
disappearances. Some 7,780 former 
prisoners received the equivalent of a 
total of $100 million. In 2004, the king, 
by royal decree, established the first 
Truth and Reconciliation Commission 
(TRC) in the Arab World. 

Its ambitious mandate was to 
deal with the wrongs of the past, com-
mitted from Independence in 1956 to 
1999, in particular under the reign of 
Hassan ll (1962-1999), the father of 
the current king. 20,000 victims gave 
testimony, some of them evoking 
graphic details of their ordeals in six 
public hearings, widely covered by the 
media. For many Moroccans, it was 
the first time they could listen in public 
to the extent of the repression in their 
country during the 1960s and ‘70s - 
and to a lesser degree, the 1980s.

Ambitious reforms
The 2006 report which put an 

end to the Truth Commission, recom-
mended the regime undertake ambi-
tious reforms, such as giving an effec-
tive role to parliament, granting real 
independence to the judiciary and 
real authority to the government. As 
the king’s advisors were more power-
ful than the ministers, the commission 
recommended circumscribing the 
power of the king, who under article 
23 of the constitution, was considered 
as “sacred,” retaining political, military 
and spiritual power as Sharif of Mec-
qua, descendant of the prophet Mo-
hammed. But little has been done to 
implement these recommendations.  

One of the recommendations is 
a programme of individual and collec-
tive reparations which began recently. 
It involves different mechanisms for in-
dividual reparations, such as monetary, 
administrative, professional and medi-
cal. According to the authorities, more 
than 17,000 people have been recog-
nised as “victims”. Moreover, Morocco is 
one of the first countries in the world 
to give collective reparations. A dozen 
communities were considered as being 
particularly targeted under Hassan II for 
either hosting a secret detention centre 
or opposing repression after political 
upheavals and received the equivalent 
of a total of $10.6 million.

Other reparation measures are 
planned on a more symbolic or edu-
cational level. They include the estab-
lishment of the Institute of Modern His-
tory, the creation of a national archives 
centre and the transformation of secret 
detention centres into museums and 
cultural centres. This list is impres-
sive, ranging from a truth commission 
to different kinds of reparation, involv-
ing measures regarding the right to 
truth, reparation and the guarantee of 
non-repetition. It’s even more impres-
sive when the Moroccan situation is 
compared with Algeria, Syria, Libya or 
Egypt, where human rights violations 
occur on a much wider scale.

Avoiding 
the Algerian scenario
So, why is there no consensus 

in Morocco on this set of transitional 
justice measures? Why is there such 
a deep divide between those who cel-
ebrate the ‘Moroccan model’ and want 
to export it to the rest of the Arab world 
- and the critical voices? The simple 
answer is - the fundamental disagree-
ment over the nature of the Moroccan 
transition, which lies at the heart of the 
debate. Supporters of the model in Mo-
rocco believe the transition to democ-
racy has accelerated under Moham-
med VI and that the country is moving 
from an autocratic to a more liberal 
regime, diffusing the concentration of 
powers (political, military, spiritual and 
economic) from the hands of the king 
and the makhzen, his inner circle.  

Still, according to this analysis, 
the gradual transformation from an 

“Mr. Z” demands $1 million  
compensation from ICTR
From his safe house in northern Tan-
zania, “Mr. Z” is demanding justice, 
IJT’s correspondent learned yester-
day. “Mr. Z” claims his rights were 
seriously violated by the Arusha 
tribunal. 
“Mr. Z”, alias Protais Zigiranyirazo, 
is brother-in-law to former President 
Juvenal Habyarimana. “Mr. Z” was 
acquitted by the Appeals Cham-
ber of the International Tribunal for 
Rwanda (ICTR) on November 16, 
2009, more than 8 years after his ar-
rest in Belgium. In a 57-page motion, 
Agathe Habarimana’s elder brother 
denounces the length of his pre-
trial detention as based on “flagrant 
legal and factual errors” in the first 
instance judgement which sen-
tenced him to 20 years. He claimed 
the stigma of being referred to as a 
‘genocidaire’ despite his acquittal, 
deprived him of the ability to earn a 
living and enjoy family life. 

And a visa to Belgium
Therefore, “the northern prince”, 
as he is also known, seeks no less 
than $1 million as compensation and 
moral damages. The prosecution 
and the registry are to lodge submis-
sions on the matter by April 14. “He 
will forever be unable to regain that 
excessively long period of his life, 
almost a decade, where he was un-
able to earn a living and spend time 
with his wife, children or grandchil-
dren,” his lawyers John Philpot and 
Charles Taku argue in their request. 
“Mr. Z” also wants the ICTR to order 
Belgium to allow him into the country.   
He was arrested in July 2001 in 
Belgium, which is home to many of 
his family members. 
The two lawyers also recall that “at 
the behest of the ICTR president, the 
Security Council, on 21 December 
2011, reiterated its call on states to 
help with relocations of acquitted 
persons”. Therefore, according to 
them, the tribunal “is empowered to 
request the cooperation of Belgium” 
to accept “Mr. Z”. 
Agathe Habyarimana’s brother 
shares his safe house with seven 
other former prominent figures ac-
quitted or released after serving their 
sentences. None of them have yet 
found a host country where they can 
live as free men.

ARAB SPRING SERIES
One year after the Arab Spring, IJT looks at the state of justice in Morocco, Tunisia, Egypt and 
Bahrain.  A new thematic series on four key countries touched by the revolution.

M O R O C C O

1. Morocco: how to make 
changes to avoid revolution

by Pierre Hazan, lecturer in political science, Geneva,  
author of “Judging War, Judging History”, Stanford University Press, 2011
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ICJ deliberates Habré’s case 
Whether president Abdoulaye Wade’s  
electoral defeat last week-end in 
Dakar may change Hissène Habré’s 
fate remain unsure. Four days earlier, 
Senegal was still contesting Belgium’s 
jurisdiction over Habré’s case during 
the final hearings at the International 
Court of Justice (ICJ). “We should wel-
come the evolution of the appeal court 
position in case Senegal would not be 
in a position to judge [Habré]”, counsel 
for Senegal, Abdoulaye Dianko told 
the court. The  latest Dakar appeals 
court decision did not oppose Habré’s 
presidential immunity. “[Senegalese] 
judges will soon have to examine the 
[fourth] extradition request filed by 
Belgium on January 17,” after 12 years 
of stagnation, Cheikh Tidiane Thiam, 
head of the delegation for Senegal 
concluded. 
“All the victims’ hopes rely on Bel-
gium”, says Chadian activist Jac-
queline Moudeïna, who came to 
lobby at the ICJ. “Prosecuting him in 
Chad would lead to an unfair trial”, 
she argues, adding that Belgium 
already made commitments to widely 
broadcast the trial in her country. “That 
could lead to reconciliation,” says 
Moudeïna.  In Chad, 21 complaints 
were filed 12 years ago against secu-
rity agents who allegedly committed 
torture during Habré’s regime. She 
does not expect a trial soon, although 
President Idriss Déby has made some 
moves towards the victims. At Déby’s 
request, Moudeïna’s NGO submitted 
a database of 500 direct and 1,500 
indirect victims to the Chadian authori-
ties last November. Déby also set up 
a memorial to victims at a mass grave 
site north of the capital Ndjamena. 
“20 years after Habré’s departure, we 
finally open serious discussions on 
reparations”, says Moudeïna.

executive monarchy to a more demo-
cratic monarch is a careful approach 
which has been able to progressively 
marginalise hard-liners and the most 
conservative elements of the old 
guard - who had vested economic in-
terests in keeping the status quo. In 
that respect, this ‘small steps’ policy 
has been effective in avoiding the dra-
matic evolution ‘à l’algérienne’ of the 
1990s, when 200,000 people were 
slaughtered in the confrontation be-
tween the army and the Islamists.

According to this view, Moham-
med VI has introduced a new family 
code which provides equal rights for 
women, important transitional justice 
measures and more recently, a new 
constitution approved by more than 
98% of the population in July 2011, in 
which the Berber minority gained cul-
tural rights. Also, the Prime Minister 
has to be selected from within the larg-
est political party and will no longer be 
named by the king according to his own 
choosing. This view promotes the trans-
formation of the Consultative Comity 
of Human Rights into a constitutional 
organ called the National Comity of Hu-
man Rights, strengthening democratic 
safeguards as additional proof of the 
reality that Morocco is at the forefront 
of democratic change in the Arab world.

Cosmetic measures?
The other perspective is radi-

cally different and is held, among oth-
ers, by the Moroccan Association for 
Human Rights (AMDH). According to 
this view, these measures have been 
merely cosmetic, serving only one 
purpose: to give national and inter-
national legitimacy to the new king by 
projecting the image of a progressive, 
modern and caring monarch. Fouad 
Abdelmoumni of AMDH encapsulates 
the criticisms:  “the fundamental ques-
tion is whether reparations and transi-
tional justice measures are triggering 
a dynamic process of political and so-
cial transformation – or whether they 
inhibit such a dynamic. If the State 
wants to repair the past and avoid rep-
etition, it has to accept full responsi-
bility by sanctioning those responsible 
for the repression. But it is far from 
ready to do that.” 

These critical voices point out 
deficiencies in the measures. The 
fact that the 1999 Independent Com-
mission of Arbitration didn’t fulfill its 
mandate, not daring to explore the full 
extent of forced disappearances and 
offering reparations under opaque 
criteria. They stress that as the TRC 
was established a few months after 
the 2003 Casablanca bombings, it 
provoked the arrest of thousands of 

Islamists under an anti-terrorist law 
which doesn’t guarantee fundamental 
rights and that some were tortured. 

These critical voices acknowl-
edge the 2004-2006 TRC did a much 
better job than the 1999 Independent 
Commission of Arbitration. But they 
nevertheless point out the limitations 
under which the TRC operated - the 
right to justice was impossible to obtain 
and even the right to truth was limited. 
For instance, one of the conditions for 
the victims to testify publicly was that 
they would not reveal the names of 
those who arrested and tortured them. 
Moreover, some politically sensitive 
cases of historical significance, such 
as the kidnapping and murder of high-
profile Third World leader and socialist 
Ben Barka, were never properly inves-
tigated. 

The sceptics also stress that 
collective reparations are paid mostly 
by the European Union (60%) in or-
der to fulfill tasks which are part of 
the obligation of the Moroccan State, 
such as building schools, roads, dams 
and water canalisation. Critics see the 
measures as a window-dressing ex-
ercise to hide the fact that the main 
elements of the architecture of power 
remain unchanged, despite the official 
discourse. They say it is not the intro-
duction of the new constitution which 
will change their minds, but the 98.5% 
approval rate in the referendum which 
was boycotted by the opposition - as 
proof that the regime is not ready to 
engage in a real democratic process 
and still wants to marginalise the op-
position.

These two views have become 
more polarised since the Arab Spring 
last year, fuelled by the ‘February 20th 
Movement’,  which organised huge pro-
tests, gathering  hundreds of thousands 
of young people demanding a parlia-
mentary monarchy, the liberation of 
political prisoners, more political rights 
and denouncing corruption at the high-
est echelons of the State.

Diffuse internal tensions
But there are elements that 

no one disputes: the king has been 
tactically astute in using ‘transitional 
justice’ tools to project a dynamic im-
age of Morocco internationally, and 
to a certain degree, diffuse  internal 
tensions. But that won’t be enough to 
cope with social problems: a quarter of 
the population living below the poverty 
line, thirty per cent illiterate and the 
brain drain to the US and the EU. Only 
time can tell whether the ‘small steps’ 
approach will vindicate the believers in 
the reality of the democratic process - 
or the deeply sceptical observers.
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