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1. Introduction 

With the conclusion of the Comprehensive Peace Agreement (CPA) between the Government of Nepal and the 

CPN (Maoists) in 2006, the Nepalese political history turned significantly ushering the political paradigm/regime 

from a constitutional monarchy to a democratic republic. Since then, Nepal is indeed, undergoing a political transi-

tion. Following the CPA, the Interim Constitution of Nepal, 2007, has affirmed the Nepalese people as the sover-

eign power and recognized them as the inherent source of the state authority. The Interim Constitution has reiterat-

ed full commitment to democratic values and norms including a competitive multi-party democracy, civil liberties, 

fundamental rights, human rights, adult franchise, periodic elections, freedom of the press, an independent judici-

ary, and the rule of law as the governing standards of the democratic republic of Nepal (Preamble, the Interim Con-

stitution of Nepal, 2007). 

 

With the engagement of Nepali politics in the constitution making process since 2008, the Constituent Assembly 

(CA) has got a full plate issues. Some of them have been addressed with political consensus and some of them have 

eluded any political consensus within and outside the CA. Among them, from the CA-I to the CA-II (till the date), 

the proposed provision on citizenship has constantly been appeared as one of the consensus issues. Despite being a 

consensus issue, the proposed provision is regressive, discriminatory, and patriarchal in its nature and content. 

 

In this context, this paper will analyze the citizenship provisions proposed by the CA-I and CA-II from the children 

and women rights perspectives. It argues that the proposed gendered biased nature of the existing and proposed pro-

visions on nationality and citizenship right in Nepal is unjustifiable since it perpetuates discrimination between men 

and women with the idea of reinforcing patriarchy in the background. Thus, it has become urgent to redouble the 

efforts in making provisions to ensure gender equality and prevent the statelessness of the children in the new Con-

stitution of Nepal. 

 

 

1.1 Proposed provisions on citizenship by the CA-I and CA-II 

 

The concept paper prepared by the Committee on Fundamental Rights and Directive Principles (CFRDP) 2009, of 

the CA-I, provided a basis for the development of proposed provisions on citizenship in the new constitution. The 

concept paper had clearly emphasized on the principles of non-discriminatory and consistent citizenship policy 

framework in order to address the problems constantly faced by the people on acquiring citizenship. The entire con-

cept paper had analyzed international conventions and treaties that require a member country to develop legal regu-

latory mechanism in ensuring equal citizenship rights irrespective of gender, and to end the situation of stateless-

ness. The concept paper had also carried out a comparative analysis of the practices of other countries, Nepal’s his-

torical and existing constitutional and legal frameworks, and the decisions of the Supreme Court of Nepal on citi-

zenship along with the institutional weaknesses of the state apparatus.  

 

Despite all these analyses, comprehensible knowledge about the democratic concept of equal citizenship rights, and 

global practices and strategies in preventing and reducing statelessness, the concept paper at the end unfortunately 

endorsed restrictive citizenship provisions in the new constitution. It emphasized and recommended that Nepal 

should adopt a strict citizenship policy referring to Nepal’s unique geo-political context, i.e., country’s open border 

and the cultural connections with India (CFRDP 2009/2010).  
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Provisions proposed by the (CFRDP) on citizenship in the new constitution (8 November 2009) 
 

 

 

Table: CA Plenary 2008-2012 did not change the proposed provisions by the Committee on Fundamental Rights and Directive 

Principles of the CA-I, which is now acquired by the CA-II.  

S. N. Consensus Provision on Citizenship Recommended by the Citizenship Drafting 

Committee of CA-II, 2014 

  

Citizenship 

by Descent 

Citizenship by Descent: 

The following persons who are permanently residing in Nepal shall be granted the 

Nepalese citizenship by descent: 

a)   Any person whose father and mother were citizens of Nepal at the time of 

his or her birth. 

b)   Any person who was born in Nepal to a Nepali citizen married to a for-

eign citizen residing permanently in Nepal and has not received foreign 

citizenship of father or mother, but both of his or her father and mother 

are Nepali citizens at the time of receiving citizenship. 

Every child who is found within the Nepali territory and the whereabouts of whose par-

ents are not known shall be considered to be a Nepali citizen by descent until the mother 

or father of the child is traced. 

  

Naturalized 

Citizenship 

1. Foreigners having matrimonial relationship with Nepali citizens after the com-

mencement of this Constitution may, if they so wish, acquire naturalized Nepali 

citizenship if they have legally lived for fifteen years in Nepal and have renounced 

their foreign citizenship. 

 Provided that a woman of foreign nationality who had a matrimonial relationship 

with a Nepali  citizen before the commencement of this Constitution may, if she so 

wishes, acquire naturalized Nepali citizenship after the initiation of the proceedings 

for renunciation of her foreign citizenship. 

2.      A person who was born to a Nepali woman in Nepal and has been residing in Nepal 

and the whereabouts of whose father is not known may acquire the Nepalese citi-

zenship by descent as per the prevailing laws of Nepal. 

3.      A person who was born in Nepal to a Nepali citizen married to a foreign citizen and 

has been living permanently in Nepal and has not received the citizenship of a for-

eign country by virtue of the citizenship of his or her father or mother may acquire 

naturalized citizenship of Nepal as per the prevailing laws of Nepal. 
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Currently, the proposed provision on citizenship is being considered as an agreed issue by the plenary of the CA–

II. The plenary had sent the proposed provisions to the Drafting Committee to fine-tune the language. The Draft-

ing Committee has already finalized the draft, which adopted the same provisions without any changes to the pre-

viously proposed provisions by the CA-I (The Report of the Sub- Committee of Preamble and Definition, 2014). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 1: The development of citizenship provisions in the CA by Author  

 

 1.2  An analysis of the impact on women and children of the proposed discriminatory provisions 
 

A serious attention of the stakeholders has been drawn towards the political economy and implications of such 

discriminatory provisions. The discussions are primarily focused on three major provisions of the existing lan-

guage proposed by the CA-I that has been adopted by the CA-II without any further amendment till the date: 

 

• To acquire citizenship by descent in Nepal, both father and mother should be the Nepali citizens at the 

time of receiving the citizenship. 

• A person who was born to a Nepali woman in Nepal and has been residing in Nepal, but the whereabouts 

of whose father is not known may acquire descent citizenship as per the prevailing laws of Nepal. 

• If a foreign man, married to a Nepali citizen, wants to obtain naturalized citizenship on the marital ground, 

he should be permanently resided in Nepal for at least 15 years, whereas the same requirement is waived 

to a foreign women married to a Nepali man (Indu Tuladhar, 2014).   

 

Observing the discussions and debates on the proposed provisions, following two clear and strong schools of 

thought on citizenship discourse in Nepal are witnessed: 

a) A school of thought that stands for substantive equality and non-discrimination; and 

b) Rigid-nationalists. 

 

Both of these schools of thought have different rationale in regard to citizenship issues in Nepal. Interestingly, 

these two schools exist within every political party, inside and outside the CA, academia, civil society organiza-

tions, and among general public as well. Some of the concerns of both schools are discussed in the following pas-

sages. 
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 1.3  Substantive Equality and Non-Discrimination School: 

 

This school of thought has broadly reasoned five major arguments in challenging and exposing the proposed or 

agreed languages by the CA-I and CA-II. The arguments are listed as following: 

 

• The proposed provisions give continuity and institutionalize inequality and discrimination, 

• They heighten the risk of statelessness among children, 

• They are guided by deep-rooted ideology of patriarchal values and the norms of a discriminatory system, 

• They hinder on the nation-building process as the state reinforces and reflects the gendered notion of a 

'Sovereign State' and 'Nationalism", and  

• They fail on fulfilling Nepal’s international commitments.  

 

1.3.1 Continuity and institutionalization of inequality and discrimination:  

Not only do the proposed provisions (both on descent and naturalized) (see table 2) overlook the equality of autono-

my between men and women, which is the very core value of equal citizen and independent identity between wom-

en and men as independent citizens, but they also reinforce discrimination and inequality based on the status of 

marriage, birth, and sex (Indu Tuladhar, 2011).  

  

The proposed provision 4(2) states that, “A person who is born to a Nepali woman in Nepal and has been residing 

in Nepal, but the whereabouts of whose father is not known may acquire the Nepalese citizenship by descent, as per 

the prevailing laws of Nepal.” This provision not only perpetuates inequality, but it also offensively discriminates 

against women's independent personality, denies recognition to women, and violates the very core value of the indi-

vidual self-respect. Discrimination is not only a violation of human rights in general, but it is also a structural vio-

lence against women. It is a very strange psychology of the constitution makers of Nepal that they strongly hesitate 

to recognize a woman who is standing in front of them as a Nepali citizen, but, they put priority to the man, whose 

where-about is unknown. Why a single mother should not be capable of passing citizenship to her children? Why 

the where-about of a father is so important for a democratic state, which should be based on the foundation of equal 

citizen? In fact the denial of the autonomy and equality of a mother is a faultily constructed idea of ‘no recognition 

of women’.   

 

Ultimately, the provision indirectly allows only a father to confer citizenship to his children through blood relations. 

The same autonomy, prestige, and right a Nepali woman cannot exercise in conferring citizenship to her children as 

a mother. So this provision ultimately leads perpetuates the subordination of women to men by denigrating women 

as the second-class citizens.  

  

As per the recommendations of the CA-II plenary and as agreed by it, a foreign woman married to a Nepali man 

may apply for the Nepali citizenship straightway after her marriage, initiating the process of renouncing her citizen-

ship of the country of origin (based on the martial relationship). On the contrary, a man is eligible to apply for natu-

ralized citizenship only after 15 years of domicile in Nepal. Demanding the renunciation of the citizenship of his 

country of origin before applying for naturalized citizenship of Nepal invites consequences of reinforced risk, dis-

crimination, and inequality against Nepali women and their children since a woman cannot enjoy the same rights 

and privileges as given to a Nepali man in conferring his foreigner wife the Nepali citizenship on the marital 

ground. A child born to a Nepalese father and foreign mother can get the Nepalese citizenship on the basis of de-

scent because the mother gets matrimonial naturalized citizenship as a right by applying for citizenship immediately 

after the marriage. 

 

However, in the case of a foreign father, he must wait until 15 years with a residency requirement before applying 

for the citizenship. The potential consequence of this requirement is that the children born by a Nepalese mother 

and foreign father are less likely to get citizenship by descent. Also there are a number of legal and practical hurdles 

to get the naturalized citizenship as well. The proposed provisions mean that a child born to a Nepali man married 

to a foreign woman (who has naturalized citizenship) will be eligible to be appointed to all constitutional bodies 

irrespective of the place of birth and so on. However, a child born in Nepal to a Nepali mother married to a foreign 

man will be ineligible to be a member of the constitutional bodies in practice as foreign husband has to wait until 15 

years to become eligible to apply for citizenship. It is also important to note that eligibility does not mean that the 
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person is granted the citizenship upon the application. The naturalized citizenship is not a right of an individual, 

but it depends on the State's discretion or pleasure. Thus, the proposed provision 4(2) does not only adversely 

affect the first generation, but also continuously affect to the second generation as well.   

 

1.3.2 Continuity and institutionalization of inequality and discrimination:  

The provision on citizenship by descent requires both mother and father to be Nepali citizens to confer citizen-

ship. Prima facie, the proposed seems respecting the principles of equality between men and women. Formally, 

the provision does not discriminate against any groups and individuals on the basis of sex, class, caste, color or 

anything else. However, the proposed provision does not allow one of the parents to confer citizenship to their 

children independently. Both, women or men cannot confer citizenship to their children based on their ‘stand–

alone’ identity without the support of their husband or wife. Despite the fact, men are in a better position since 

their foreign women can get the Nepalese citizenship immediately after the marriage. The adverse risk and bur-

den is deliberatively shifted only to women.  

 

Consequently, there is a potential risk of statelessness for children born of Nepali mothers, when the father is 

known but not present, or is not a Nepali citizen, or not identified. Since the Supreme Court of Nepal has almost 

two decades ago recognized the status of a single mother but still the proposed provisions put her into a very in-

convenient obligation of identifying a father or presenting the father before the authority. In a number of situa-

tions this requirement is not wise or practical. Thus, the provision creates a structural and constitutional barrier to 

those women and also men in some situations who are single, who have abandoned relationship with their hus-

band/wives, single mother/father or women/men living in various other circumstances, in acquiring citizenship 

for their children. The problem becomes more acute when one of the spouses does not support them or either of 

them are undocumented.   

 

In the above-mentioned situations, practically children will be left undocumented and denied the protection and 

services from the state. Hundreds of thousands, if not the millions of Nepalese are currently believed to have 

lacking the citizenship certificates, to which they are entitled. Consequently, thousands of children born in Nepal 

also do not have citizenship because of their fathers do not have documents to be the Nepalese citizens (FWLD 

2013). This way, a policy that prohibits children from accessing citizenship unless both parents are present, coop-

erative, and are documented. Otherwise, it remains a situation that clearly places children at a greater risk of 

statelessness. 

 

There is also an additional concern that the proposed provision could result in statelessness for children born 

from parents of cross-border marriages. Constitutionally, they are disqualified from citizenship by descent and it 

also not easy for them to get naturalized citizenship, which will possibly push their children in a situation of state-

lessness.  Moreover, if one of the parents does not cooperate in the process, their children become victims of the 

conflict of their parents. Should a democratic state be indifferent to protect children and aggravate the causes of 

victimization to children suffering from the conflict of their parents? Such issues are entirely out of the control of 

the children, but undeniably they are the victims of the consequences.  

Nonetheless, a large number of children living in Nepal, and born in Nepal from cross-border marriages may 

qualify for naturalized citizenship, but they cannot claim it as their right and will have to live under the mercy of 

authorities where they were born and live. Also, when the vulnerability appears that tends to raise the tentacles of 

corruption. Thus, denying these children from the opportunity of becoming citizens of their country of birth and 

residence will undoubtedly push them to statelessness (Gauri Pradhan, 2011). On this situation, the observation of 

Human Rights Watch (2011) is pertinently meaningful, “If the proposed provisions on citizenship are passed into 

law, Nepal may have a crisis of statelessness on its hands.”  

 

Despite these dangers, in fact what can be a greater danger than to be a stateless on the soil of birth, many Nepali 

political actors don't hesitate to appreciate and defend the proposed provisions. They argue that these provisions 

are necessary for making both parents responsible to their duty towards their children and also protecting tradi-

tional family values of the Nepalese society by subjugating women.  
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 The struggle for equality and liberty of women is centered to dismantle those traditions that confine women within 

the patriarchal traditional belief system. Despite this plain reality, the political actors are defending patriarchy 

through constitutional provisions, which exposes the undemocratic postures of political actors. Moreover, those 

who argue as stated, nonetheless, do not realize that children rights to be cared and nurtured should not be denied 

not only by parents, but also by the State. Similarly, the provisions are mired with fundamental conceptual confu-

sions. For example, requiring the disclosure of the names of both parents in the citizenship certificate and entailing 

both parents to be the Nepalese citizens are two separate issues. The issue of mentioning the name of either or both 

parents on the citizenship certificate is only a procedural matter and could be ascertained by individual situations 

and desires. Once the right to citizenship is ensured, the law should not overburden with the disclosure of the names 

of both parents (Kul, Gautam et al. 2011).  

 

1.3.3 Guided by the ideology of deep-rooted patriarchal value system  

At many instances patriarchy is conventionally defined as 'the rule of father or male-dominated family, where the 

rest of members of the family are under the rule of the dominant male.’ Indeed, it is mostly linked with a system of 

male domination, subordination of women, and unequal power-relationship between men and women in the name 

of culture, class, caste, and ethnic groups.  Subordination can be viewed in various forms of discrimination, includ-

ing disregard, insult, control, exploitation, oppression, and violence both in private and public spheres. These core 

ideas of patriarchal values, norms, practices, and system are now manifested in a gendered notion of citizenship by 

the CA-I and CA-II till the date. As a result, women are considered inferior to men. The provisions also consider 

man as the head of the household and the natural guardian of children. The provisions, thus, constitutionally vali-

date and provide legitimacy to a 'gendered notion of nationality and national identity,' which are clothed in patriar-

chal values in the back of the head of the constitution makers in the country. The modern Nepali state, attempts to 

control the sexuality, wombs, and national identity of women through the system of discriminatory citizenship in 

place.  

 

Wrongly, but importantly the State has understood the issue of citizenship as a means to control women's sexuality. 

Through the citizenship provision, the State has created a whole set of moral, constitutional and legal regime, those 

restrict the expression of women's sexuality both inside and outside the marriage. For instance, a woman who has 

been raped is treated and targeted with patriarchal moral perspective, rather than recognizing their rights and em-

powering them.    

 

13.4 A gendered notion of nationality 

A modern democratic nation is not formed simply on the political convenience, but on the constitutionalist principle 

of equality of individuals, irrespective of race, color, gender, sex, belief, culture, and any other distinctions. A na-

tion is not simply the congregation of the male folks. Women are not only essential to build the institution of fami-

ly, but also to build a nation. They can contribute to the economic growth, human resources development, social 

inclusion, political participation, and the sustainable development of the country. The mission of nation building is 

not realizable by ignoring the roles and equal status of women in society. Thus, it is now imperative to end the gen-

dered notion of nationality and nation building.  

 

A modern political state (constitutional state) cannot pretend to be unaware of its responsibility of protecting the 

rights of women and men on the basis of rationally legitimized citizenry standards. Nation-building is a continuous 

process beginning from the stage of securing the sovereignty of the state to the institutionalization of constitutional-

ism and managing the system of post-constitutionalism, where both men and women play equal role and should 

gain equal status (Surendra, Bhandari, 2014).  

 

The right to citizenship is a right of a child, not of parents alone. A child coming of age is free to seek citizenship 

based on the grounds of birth and lineages of one of the parents. This right is well established and recognized by the 

international human rights instruments. Any denial of these basic human rights standards will be counter-productive 

in building a globally competitive, locally inclusive, and politically stable nation. Depriving the rights of citizen-

ship, a state cannot build the competitive, inclusive and stable nation. To institutionalize a  robust nation, the politi-

cal leadership and policy makers should pay a careful attention to the recommendations made by this paper.  
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1.3.5 Failure on the fulfillment of Nepal’s international commitments 

Nepal has ratified several international human rights instruments, which require the Government of Nepal to give 

effect to the human rights provisions through constitutional, legal, and administrative mechanisms. Contrary to the 

requirements of the human rights instruments, the proposed citizenship provisions defy the following obligations 

arising from the instruments. They are as follows:  

• Article 15 of the Universal Declaration of Human Rights (UDHR), 1948, states that everyone has the right 

to a nationality. It also indicates that no one should be arbitrarily deprived of their nationality, nor denied 

the right to change it. 

• The International Covenant on Civil and Political Rights (ICCPR), 1966, recognises that all children have 

the right to a nationality under Article 24, and establishes an affirmative obligation on the part of state par-

ties to take measures, including the passage of appropriate laws, to give full effect to this right (Article 2). 

• The International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), Article 5 

(d) (iii), provides that states parties undertake to prohibit and eliminate racial discrimination in all its forms, 

and to guarantee the right of everyone, without distinction as to race, colour or national or ethnic origin, to 

equality before the law, notably in the enjoyment of, inter-alia, the right to nationality. ICCPR also pro-

vides, in Article 24 (3) that every child has the right to acquire a nationality. 

• Also, Article 7 of the Convention on the Rights of the Child (CRC), 1989, provides that children should be 

registered immediately after birth and have the right from birth to, inter alia, acquire a nationality, and that 

states parties should ensure the implementation of these rights in accordance with national laws and interna-

tional obligations, in particular where the child would otherwise be stateless. Article 8 of this convention 

provides that state parties should respect the right of children to preserve their identity, including their na-

tionality, as recognised by law, without unlawful interference.  

• Article 18 of the Convention on the Rights of Persons with Disabilities (CRPD), 2008, states that state par-

ties should recognize, inter alia, the right of persons with disabilities to a nationality, on an equal basis with 

others, including by ensuring that persons with disabilities have the right to acquire and change their nation-

ality and are not deprived of their nationality arbitrarily or on the basis of disability. The convention also 

recognises that children with disabilities should have the right to acquire nationality.   

 

Moreover, the CEDAW Committee, considering the national report of Nepal (CEDAW/C/NPL/4-5) recommended 

that: 1) women be granted full and equal rights on the transmission of their citizenship to their children; 2) training 

programmes be run for government officials at all levels on legal provisions related to the transfer of citizenship; and 

3) a widespread citizenship distribution campaign should be carried out to issue citizenship certificates to entitled 

persons (CEDAW Committee: Recommendations paragraph, 25, 26 and 49). The CEDAW Committee in 2011 also 

recommended that the provisions of CEDAW be taken into consideration while drafting the new constitution. As not-

ed above, the Convention on the Rights of the Child establishes that all children have a right to acquire a legal identi-

ty as well as nationality. CEDAW requires that women should also enjoy equal rights to men in acquiring citizenship 

and conveying nationality to their children. 

 

In this context, the above analysis strongly indicates that the proposed provisions on citizenship for the new constitu-

tion are not in line with the country´s obligations under the above-mentioned international treaties, which Nepal has 

ratified. Hence, in the Constitution making process in Nepal; there are crucial queries that if Nepal's new constitution 

respect, promote, protect, and fulfill its international commitment which Nepal has become a Party with its free 

choice. It also poses a question that: are the Nepali political leaders free or immune not to respect the core principles 

of constitutionalism and global constitutionalism? In the name of people's mandate interpreted to serve the political 

convenience, do political leaders retain authorities to go beyond the values of constitutionalism by disrespecting the 

core principle of equality?  

 

In short, the proposed provisions on citizenship for Nepal’s new constitution do not ensure the rights of children and 

women as committed by Nepal while ratifying the international human rights instruments. Consequently, the pro-

posed provisions stand with a serious violation of international human rights instruments. For a democratic country, 

it is a must that it would respect the minimum standards required by the international human rights instruments and 

be accountable to the democratic aspirations of the people.  
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1.4  A rigid nationalist perspective 
 

The situation of Nepal’s open border with India has always remained as one of the main issues of directing the citi-

zenship discourses in Nepal. Historically, Nepal continues the practices of an open border relation with India, where 

official travel documents and visas are not required to travel from one country to another (Suryanath Upadhaya 

2011). Considering the large population size of India and the customary practices of marriage between the Indian and 

Nepali people, a fear of Indianization of Nepal is always hunting the nationalist feeling in Nepal. Often, patriotic 

concerns loom large on providing citizenship to the children of Nepali girls born from the marital relationship with 

Indian boys. However, the opposite, i.e., providing citizenship to the children of a Nepali man born from the marital 

relationship with Indian girls has never been an issue of patriotism. Thus, in name of patriotism, discrimination is 

institutionalized by treating the Nepali men and women differently in terms of the choices of marriage and passing 

citizenship to their children. This rigid nationalist perspective is not only pushing the Nepali girls in a disadvantaged 

position in the case of marriage with Indian boys, but it is also equally relevant in the case of marriage with any for-

eigner man.  

 

The rigid nationalist perspective being pervasive in all strata of the society usually refer to the geo-political context 

of Nepal in denying the equal citizenship rights of women in the country. But this rigid nationalist perspective also 

keeps a number of people from the possibility of receiving citizenship. Let’s take a simple example: a Nepali couple 

living in a foreign country (X) give birth their children in country X, raise them in country X, the kids study in coun-

try X, grow up there, and would like to get Nepali citizenship. The current requirements of permanent domicile in 

Nepal also bar these kids to get the Nepali citizenship. Similarly, a Nepali girl goes to a foreign country (Y) for work. 

She works there, enters into relationship with her boyfriend, gives birth to a child, raises her child in country Y, and 

comes back Nepal when her child is grown up. The proposed provisions also deny the Nepali citizenship to her child 

at least on three grounds. First, her child has not domicile in Nepal. Second, her child is not born in Nepal. Third, her 

child has not a Nepali father.  

 

The rigid nationalist perspective is constantly arguing that the citizenship provisions should not be isolated from the 

national interests, in particular against the background of Nepal’s open border with India. The concept paper of the 

CFRDP justifies a strict and conventional modality of citizenship provisions on the grounds geopolitical context—the 

country’s open border and the cultural connection with India. It is commonly claimed that the proposed citizenship 

provisions (see table 2) are for the protection of nationalism in reference to Nepal described as a ‘yam between two 

boulders’ that is a small country, which lies between the two giant countries, India and China. 

 

These claims are also supported by different segments of the society as well. For example, Mr. Suryanath Upadhaya 

argues, “Nepal is a small country sandwiched between two giants and populous countries of the world.  Moreover, 

with India, the border is so open that any South Asian can simply walk into our country via the southern neighbor 

because of similar physical attributes between the people of Nepal and these countries. Nepal already had to bear the 

burden of millions of such people. Such people who have left their homeland due to many reasons—be it the 1971 

liberation movement of Bangladesh or forced eviction of Nepali-speaking population from Bhutan or the fleeing of 

Tibetans after abdication of the Dalai Lama. In this context, it is just right that we should be strict in our citizenship 

requirements. The issue of citizenship is an internal affair …” (Surya Nath Upadhaya, 2011) 

 

Mr. Upadhaya’s observation clearly shows that the general perception regarding migration and citizenship in Nepal is 

based on the hypothesis that more and more population from India may influx into Nepal and acquires the Nepalese 

citizenship. Against this background, the rigid nationalists assume that India might send its large population to Nepal 

with political motivation, which might eventually influence Nepal’s territorial integrity and overall political scenario. 

This phobia, especially guides the politicians to subscribe a policy in  banning equal citizenship rights to women 

married to Indian men and their children. However, they are not serious or able to design a policy, which could prac-

tically stop the influx. Further, is this phobia a real one? Had it a real one, since history we have an open border, then 

why Nepal has not already been Indianized? Exaggeration of unreal problems and ignoring the real one is always a 

wrong political vision that has victimized those who are weak, marginalized, exploited, and systematically discrimi-

nated.   
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While choosing a discriminatory policy decision, policy makers often forget that by adopting a rigid nationalist ap-

proach, they are actually forbidding Nepali citizens from acquiring Nepal’s citizenship. They are denying the rights 

of eligible individual to choose their citizenship. Thus, by proposing harsh and restrictive provisions, the constitution 

makers have ignored the rights of people born in Nepal and pushing them towards statelessness (Lok Raj Baral, 

2011). What is more, they are also denying the substantive equality between men and women. How a society that 

denies equality between men and women, could guarantee the democratic aspirations of its people?  

 

The concept paper prepared by the first CA on citizenship issues has identified several problems on citizenship. 

Some of the important factors identified are listed below, which are the pertinent causes of depriving of people from 

acquiring citizenship: 

 

• Discriminatory provisions pertaining in the constitution and policies, 

• Pervasive administrative complexities sprung from the discriminatory constitutional and legal provi-

sions, 

• Frequent contradictory changes made in the laws and policies on citizenship, which are inclined to 

make citizenship issue more rigid rather than intended to solve the problems, 

• Unmanaged open border, 

• The lack of or an ineffective vital registration system and statistics, and 

• The lack of public awareness on understanding the importance of vital registration of the personal 

events and so on. 

 

A serious question is that whether the proposed provisions can address or resolve the problems listed up by the CA. 

The proposed provisions and arguments for 'rigid' citizenship provisions, in fact have restricted to find out reasonable 

solutions to the above stated problems. Also questions are being raised that how does the rigid nationalist policy ad-

dress the problem statelessness? Are there really no other options than adopting a rigid nationalist policy? Is it really 

helpful in building a modern, effective, and just nation? One fact is clear that the human rights activists and academ-

ics have come up with rational alternatives and solutions to the problems of marginalization, discrimination, and 

statelessness. They have recommended that the practical solutions are the efficiency of Nepal’s administration, seri-

ousness in the regulation and monitoring of open border, development of diplomatic relations with neighboring coun-

tries on the basis of self-respect and equality, commitment to the transformation of the administrative machinery en-

trenched in the corrupt practices of 'selling' citizenship, and emancipation from the orthodox thinking that only treats 

men as the sources of citizenship. They have also pointed out that an adoption of discriminatory provisions while 

trying to resolve the problems related to citizenship can no way be wise or justifiable.  

 

In order to design and prevent the possible misuse of liberal constitutional provisions, it would be more benefitting to 

formulate appropriate laws and regulations and to implement them strictly in partnership with local people, civil soci-

ety, and other stakeholders. It is undeniable that every child is entitled to the fundamental rights of name, identity, 

and nationality and no political mechanism or agency should prevent the child from enjoying such rights. In the 

twenty-first century, it would not be suitable or justifiable for the Nepalese people, who are moving forward for an 

epochal transformation of the nation, to adopt a provision that is inconsistent with the international conventions and 

treaties (Kul Gautam et al. 2011).  

 

In short, despite being well informed about the overall problems on citizenship, the members of the CA and the lead-

ership seem to be rigid, illiberal, and deviating from the requirements of constitutionalism. They are also callously 

ignoring the demands of people’s movement for equality sought since last 60 years to be transpired in the Nepalese 

polity on the ground of equality between men and women, among others. 



 

12    Constitution Making Process in Nepal: Citizenship Discourse 

The main concerns on the proposed provisions on citizenship by descent and naturalization are issues those deny 

the substantive equality of women and children. The requirement of both parents to be documented as Nepalese 

citizens and their children to be permanently reside in Nepal to acquire the citizenship by descent will heighten the 

risk of statelessness of the children. If one of the parents is undocumented, unsupportive, or unavailable to support 

the child’s application for citizenship, the chances of refraining from acquiring citizenship are exponentially high.  

 

All these concerns have stimulated genuine debate and discussion on the citizenship issues among academics, poli-

ticians, rights activists, former and serving bureaucrats, journalists, lawyers, and other stakeholders. From the rights 

perspective, the concerns are based on realizing the implementation of substantive equality between women and 

men and avoiding the potential risks of statelessness of the children. What is more, the proposed provisions will 

continue to reinforce the stigma of second-class people against women and children for generations to continue in 

the future too.  

 

In the pretexts of nationality, open border or other unreal claims, in order to prove the justification of the proposed 

draft constitutional provisions on citizenship, the CA of Nepal is pouring the energy and resources unnecessarily 

upon the non-issues by violating the minimum standards to be ensured in the constitutional provisions based on 

substantive equality between men and women. The proposed provisions, as discussed above, are patently against 

the universally established provisions of human rights of women and children. The rigid provisions not only delay 

the constitution making process, but also make the nation detainee of indecision. Certainly, questions on Nepal’s 

commitment to equality and inclusive state remain unresolved aggravating for another cycle of political instability.  

 

Despite the welcoming declaration that the Nepalese people are the sources of the state powers and sovereignty, due 

to the historically perpetrated discrimination and the erroneous proposed provisions, has become phony because 

women are placed in no position to feel as the equal and sovereign people. The whole idea of nationhood, sover-

eignty, and state power is reflexive of the male perspective alone. The right to citizenship, which is one of the most 

important determining factor in ensuring equality and the roadmap of connecting people with the state is based on 

discrimination and inequality. Under such situation the Nepalese women shall be deprived of exercising the legal, 

political and psychological rights as the equal citizen and being the sources of state powers. The political leadership 

and policy makers should take these concerns seriously; otherwise, the political changes will be meaningless for the 

women who consist the half of the population.  

 

The implications of the proposed provisions of the upcoming constitution for political and social inclusion will be 

extremely harmful. The message that all people are sovereign but not equal will be deeply misleading. The relation 

between the women and the state constructed differently than that of the relation between the men and the state will 

be counter-productive. The gendered prone state-society relationship is undesirable. What will be bitterly memora-

ble is that the state powers, citizenships, nationality, sovereignty, democracy, inclusiveness and similar other for-

ward-looking concepts will only be reflexive of the male-centered projects, including in the CA. We are moving 

forward to secure equality based democratic society, at this juncture of history political leaders and policymakers 

should be wise enough to recognize the voices of the Nepalese women, including questions raised by the women 

Members of the Constituent Assembly in realizing gender equal (substantive) citizenship provisions.  

2. Conclusion 



 

Constitution Making Process in Nepal: Citizenship Discourse    13 

Nepal and the Nepali citizens must find out ways to address the risks posed to Nepal’s nationalism by the proposed 

faulty provisions. Efficiency in the administrative system, wise policy options on the regulation and monitoring of 

the open border, development of diplomatic relations with neighboring countries on the basis of self-respect and 

equality, commitments to the transformation of the administrative machinery entrenched in the corrupt practices of 

selling citizenship, and the emancipation from the thinking that only men are the sources of sovereignty may provide 

some practical solutions to the problem.   

 

To address the vulnerabilities posed by the male cognition of nationality, the proposed recommendations should be 

incorporated into the constitutional, legal, and procedural mechanism of the state. The solutions are proposed at three 

levels: system, sub-system, and issues as shown and pointed out below  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Need to develop a clear understanding on Indo- Nepal open border relationship (Issues)  

• The open border with India is not only taken for granted as a challenging issue for the protection of Nepali 

nationality, but it also serves as a safety valve for the rigid citizenship policy in the country. Thus, there 

should be taken a holistic approach in analyzing the issues of the open border, which should not cause dis-

crimination between men and women in the country.  

• If unorganized open border is one of the major challenges for ensuring women's equal citizenship rights 

and avoiding statelessness, the perceived dangers to our nationalism and national border should enter into 

bilateral dialogue with India. In fact, the open border is equally a problem of India as well and a coopera-

tive policy from both countries is the reasonable way out in the interest of both countries. 

 

Administrative measures (sub-system level)  

• The government should introduce a provision for grassroots mapping and adopting the system and ap-

proach of maintaining scientific data on the number of villages/settlements by VDC or ward, the number 

of households, families and family members in settlements, women and men, and should develop a system 

of regular data updating. 

• Develop a comprehensive vital registration and statistics system such as events of birth, marriage, migra-

tion and death. 

 

Since the acquiring of Nepali citizenship by foreigners is attributed to political indulgence and weaknesses in the bu-

reaucracy, it is imperative to make the Commission for the Investigation of the Abuses of Authority (CIAA) impar-

tial, independent and efficient to investigate and prosecute to those involved in citizenship selling scandals. 

 

Constitutional provisions (system level)  

Maintain a clarity and consistency in constitutional, legal and policy framework regarding citizenship, which 

should respect substantive equality of individuals and prevent statelessness.  

Provisions should be made to grant citizenship by descent to a person whose father or mother is a Nepali citizen at 

the time of his/her birth. 

3. Recommendations 
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• Provisions should be introduced that if any foreign woman or man initiates the process for renouncing her or 

his citizenship of her or his country of origin, she or he should be eligible to apply for the Nepali citizenship. 

If it is necessary to lay down the precondition of domicile, it should be the same for all foreigners marrying 

Nepalese citizens. A foreign citizen who has a marital relationship with a Nepali citizen may acquire the nat-

uralized Nepali citizenship if he/she so wishes according to the prevalent laws of the country. If the residency 

in Nepal is a precondition in order to test the commitment to Nepali nationality, it should be of a minimum 

duration in reference to the global standards and should also commensurate with the standards of other South 

Asian countries. The provisions of granting citizenship should be just and equal to all foreigners who are 

married to the Nepali citizen.  

• Provisions of special measures should be introduced to offer children in their territory for additional protec-

tion from becoming stateless. For this, there should be constitutional provisions to ensure citizenship and na-

tional identity on the following conditions:  

1)  If the child’s parents are stateless, have undetermined nationality, or are unknown,  

2)  If the parents possess foreign nationalities, but the countries of the parents’ nationalities do not transmit 

citizenship to the child, and  

3)  If the failure to grant the nationality to the child would render the child stateless.  

 

With the sincere implementation of these recommendations, the democratic polity of Nepal can experience the be-

ginning of an era of equality between men and women. The sense of equality will produce immense power and 

strength to women and allows them to be the real sovereign citizens  
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